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BACKGROUND
Winn-Dixie, a major grocery store company operating in the Southeastern United States, has been in a “war” with the “dollar store” brands for over ten years regarding violations of Winn-Dixie’s “grocery exclusive”.  Initially, Winn-Dixie filed suits against individual stores that it alleged were violating exclusives.  In most cases, for business reasons, Winn-Dixie did not sue the landlords of the shopping centers in which the offending dollar stores were co-located instead opting for actions against the co-tenants only.
In 2007, Winn-Dixie won a significant victory in Winn-Dixie Stores, Inc. v. Dolgencorp, 964 So. 2d 261 (Fla. 4th DCA 2007) which held that the “grocery exclusive” in that case was a valid and enforceable covenant running with the land that was enforceable against Dollar General.
Winn-Dixie then decided to pursue a more comprehensive strategy and filed the instant case in Federal Court in the Southern District of Florida in West Palm Beach against Big Lots Stores, Inc., Dolgencorp, LLC, and Dollar Tree Stores, Inc., in connection with shopping centers located in five states -- Florida, Georgia, Alabama, Mississippi, and Louisiana.  This case initially involved 69 Dollar General, 48 Dollar Tree, and 19 Big Lots stores.  The plaintiff ultimately went to trial on a total of 97 of these stores.
The typical Winn-Dixie grocery exclusive reviewed in this case contains the following key provisions:
“Landlord further covenants and agrees not to permit or suffer any property located within the shopping center be used for or occupied by any business dealing in or which shall keep in stock or sell for off-premises consumption any staple or fancy groceries, meats fish, vegetables, fruits, bakery goods, dairy products or frozen foods without written permission of the tenant; except the sale of such items in not to exceed the lesser of 500 square feet of sales area or 10% of the square foot area of any storeroom within the shopping center, as an incidental only to the conduct of another business ... shall not be deemed a violation hereof.” [emphasis added]
FINDINGS OF THE COURT
Covenants Running with the Land.  The Court found that since the defendants are not parties to the leases containing the grocery exclusive the exclusive can only be enforceable against them if it is a real property covenant running with the land.  The Court further found that the exclusive was a real property covenant running with the land under Florida, Georgia, and Alabama law.  This included a finding that the defendants had actual, constructive, or implied actual notice of the exclusives.  
The Court further found that the exclusive was not enforceable in Louisiana because a clearly expressed intention that a covenant run with the land was not enough under Louisiana law to create an enforceable covenant running with the land.  This finding was not further explained and counsel for Winn-Dixie believes the Court erred.
Finally, the Court found that the exclusive was not an enforceable covenant running with the land under Mississippi law.  In Mississippi, there must be privity of estate between the party seeking to enforce the covenant and the party against whom enforcement is sought and that level of privity was not found to exist between co-tenants of a shopping center.
Defining the Terms of the Grocery Exclusive. The grocery exclusive contains two key terms that were crucial to the outcome of this case – “staple or fancy groceries” and “sales area”.  In addition, the Court had to construe the term “incidental to their business”.
Groceries.  Winn-Dixie argued that this term should be interpreted to include all items listed in the Consumer Expenditure Study published annually by the Progressive Grocer.  This definition includes both food and non-food items.  However, the Court found that the term was ambiguous since it was not defined in the Lease and can be interpreted in more than one way.  Therefore the term was found to apply to food items only.  Further, the Court decided that beverages, excluding alcoholic beverages, were “food items” and thus groceries. This finding was at odds with the finding of a Florida court in another Winn-Dixie case that groceries included non-food items.  Winn-Dixie Stores, Inc. v. 99 Cent Stuff-Trial Plaza, LLC, 811 So.2d 719 (Fla. 3d DCA 2002).   The Court distinguished the 99 Cent case.
Sales Area.	Winn-Dixie argued that “sales area” includes both the footprint of the display units on which the Restricted Products were displayed and one half of the adjacent aisle space.  The dollar stores countered that the aisle space should not be included.  The Court sided with the dollar stores again having to distinguish a contrary ruling in the 99 Cent case.
Incidental.	Winn-Dixie argued that the dollar stores’ sales of Restricted Products were not merely “incidental to their business”.  They contended that the “incidental to their business limitation” is a separate restriction that applies regardless of the size of the area used for the sale of Restricted Products.  The Court rejected these arguments finding (i) this clause not to be an independent restriction but rather coextensive with the clauses referring to the amount of space that could be devoted to the sale of Restricted Products; and (ii) that the clause is ambiguous and impossible to be practically enforced by injunction.
Damages.  The Court found that the proposed economic model and regression analysis of Winn-Dixie’s expert to prove damages from a breach of the grocery exclusive was not sufficiently reliable.  The Court found the proposed proof of damages “not calculable to a reasonable certainty” and “too speculative”.  Alternative evidence of damages offered by Winn-Dixie was also found by the Court to fail the burden of proof.
Injunctive Relief.  Under Florida law it is not necessary to show irreparable injury to obtain injunctive relief to remedy the violation of a restrictive covenant.  Therefore, Winn-Dixie needed to show that a clear legal right and the inadequacy of a remedy at law.  The Court found that these burdens were met and granted injunctions as to each store found to be in violation of the grocery exclusive after measuring the sales area devoted to Restricted Products as provided in the opinion.
Affirmative Defenses.  The Court rejected all affirmative defenses raised by the dollar stores.  In particular, the Court found that the continuing tort theory applied in this case so that the statute of limitations had not run.  The affirmative defense of laches was denied since laches does not come in to play until the statute of limitations has run unless strong equities favor the application of laches and that burden was found not to have been met. Dollar Tree introduced numerous estoppels that Winn-Dixie had executed advising of no know lease violations.  The Court did not find that Dollar Tree relied on these estoppels or other conduct of Winn-Dixie in executing or renewing leases.
NEXT ACTS
Winn-Dixie is appealing this decision.  According to their lead counsel, they feel that the 99 Cent case was binding on the Court under res judicata.  This should have resulted in the Court adopting their positions on the definitions of groceries and sales area.  They also feel the Court erred in its interpretation of Louisiana law on covenants running with the land.  Finally, they intend to challenge the Court’s rejection of their damages theories. 
LESSONS LEARNED
Define terms with as much precision as possible.
Groceries.  Refer to a definition such as the Consumer Expenditure Study published annually by the Progressive Grocer.  Exclude or add non-food items depending on the intent.
Sales Area.  Be clear as to how to measure the affected area including adjacent aisle space.
Incidental Use.  Define as a separate limitation.  Is it possible to define this concept with the type of specificity that will pass legal muster for enforcement by injunction?
Consider adding specific remedies for breach of the exclusive use.  
Consider liquidated damages alternatives.  Can the damages provisions also “run with the land” and thus be applicable to breaches of the exclusive by co-tenants without privity of contract?
Consider giving the Landlord the right to assign to the benefitted Tenant the Landlord’s rights against breaching co-tenants?
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