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[bookmark: _Toc330293781]Estoppel Certificates
Holding:  Signing an estoppel certificate without indicating any defaults of a lease, bars Tenant from recovering damages for Landlord's violation of an exclusive-use provision in the lease even though the estoppel was limited to Tenant's knowledge because Tenant "knew" of the violating action prior to signing the estoppel certificate and new Landlord reasonably relied on Tenant's statement in purchasing interest in the shopping center from current Landlord. (Office Depot, Inc. v. Dist. at Howell Mill, LLC, 309 Ga. App. 525 (2011))
Discussion:  In December 2005, Office Depot, Inc. ("Office Depot") signed a lease with The District at Howell Mill, LLC ("the District") to rent commercial space in the District's shopping center. The lease contained an exclusive-use provision which prohibited the District from leasing space in the shopping center to "any person or entity whose primary business, at the time of such lease or operating agreement is executed is the sale, leasing, distribution or display of . . . school supplies." (309 Ga. App. at 526.)
About 18 months after entering into the lease with Office Depot, the District leased space in the shopping center to The School Box. The School Box opened its store in November 2006.
ELPF Howell Mill, LLC ("ELPF") began negotiations with the District to purchase a majority interest in the shopping center. ELPF asked Office Depot to provide an estoppel certificate indicating the current state of Office Depot's lease with the District.  Office Depot provided the certificate to ELPF on April 24, 2007. The certificate stated that "[t]o Tenant's knowledge, Landlord is not in default in the performance or observance of any of its obligations under any terms or provisions of the Lease." (Id. at 527.) In June 2007, the District assigned part of its interest in the shopping center leases to ELPF.
On December 6, 2007, Office Depot notified the District that it would begin paying a reduced "Alternative Rent" in 60 days because the landlord had violated the lease's exclusive-use provision by leasing space to The School Box. Office Depot filed a petition for declaratory relief and damages against the District and ELPF in May 2009 for damages resulting from the Landlords' breach of the exclusive-use provision of the lease and to authorize Office Depot to pay the reduced rent or to terminate the lease. The District and ELPF counterclaimed for withheld rent and attorney fees. The parties also filed cross-motions for summary judgment.
The Court of Appeals affirmed the trial court's grant of summary judgment to the Landlords, holding that Office Depot was precluded from bringing a breach of contract claim because they signed an estoppel certificate stating that the District was not in default on the lease. In reaching this conclusion, the Court of Appeals noted that ELPF had reasonably relied on Office Depot's "clean" estoppel certificate in purchasing a majority portion of the shopping center from the District. Office Depot argued that ELPF's reliance on the estoppel certificate was unreasonable because ELPF knew that The School Box lease violated Office Depot's exclusive-use provision. The Court, however, rejected this argument, stating that ELPF's reliance was reasonable because ELPF had investigated The School Box and determined that the store did not violate Office Depot's exclusive-use provision because selling school supplies was not The School Box's "primary business." (Id. at 528.)
A separate section of Office Depot's lease with the District stated:
Breach of Landlord's Leasing Covenant.
In the event Landlord violates "Landlord's Leasing Covenant" [the exclusive-use provision], Tenant shall have the right beginning sixty (60) days following written notice alleging such violation . . . to pay Alternative Rent . . . until such time as landlord cures such violation. If landlord fails to commence and diligently pursue a judicial action to contest Tenant's assertion of such a violation within six (6) months of such assertion, then in addition to its other rights at law or in equity, Tenant may terminate this Lease by delivering written notice of such election to Landlord.
Based on this language, Office Depot argued that because the Landlords waited fifteen months to raise a claim, Office Depot had the right to terminate the lease, regardless of whether a breach actually occurred. The Court, however, rejected this argument, stating that, "the paragraph allows a tenant to terminate its lease if the landlord fails to commence a judicial proceeding to contest a breach allegation when there is, in fact, a breach." (Id. at 530.) Because the Court found that the estoppel certificate barred Office Depot from claiming that the Landlords breached the exclusive-use provision, the Court held that Office Depot could not terminate the lease and avoid liability under this section of the lease either.
Practice Pointer
When issuing an estoppel certificate, be sure to perform an examination of the premises and the lease before indicating that there are no defaults in the lease.
If there are defaults in the lease, be sure to outline these explicitly in the estoppel agreement in order to avoid subsequently being precluded from raising a claim for the defaults.
Related Cases
1. Fundus Am. (Atlanta) Ltd. P'ship v. RHOC Consolidation, LLC, 313 Ga. App. 118, 720 S.E.2d 176 (2011), reconsideration denied (Dec. 1, 2011), cert. denied (Apr. 24, 2012) (holding that landlord could not terminate a lease based on tenant's failure to perform $35 million of necessary repairs because landlord signed an estoppel certificate stating that all obligations of the lease had been performed).
1. K's Merch. Mart, Inc. v. Northgate Ltd. P'ship, 359 Ill. App. 3d 1137, 835 N.E.2d 965 (2005). The appellate court upheld the trial court's ruling that tenant was not required to pay landlord management fees for the common-area of the shopping center where tenant had leased commercial space. The estoppel certificate signed by tenant stated that the lease was correct and that tenant's percentage share of common-area expenses was 48.89%. The court held that this did not require tenant to pay a 5% management fee for the common-area space when nothing in the lease explicitly stated that tenant was to pay a management fee and there was insufficient course of performance prior to signing the estoppel certificate to suggest that tenant had consented to paying the management fees. The court noted that an estoppel certificate will only preclude a party from raising a claim based on "(1) facts which are specifically set out [in the lease], or (2) the course of performance under the lease, if the estoppel certificate states there are no defaults."  Id. at 1145.
2. Mark-It Place Foods, Inc. v. New Plan Excel Realty Trust, 156 Ohio App. 3d 65, 804 N.E.2d 979 (2004). Evidence showed that an estoppel certificate signed by a sublessor included fraudulent representations, as well as language stating that the estoppel certificate could be relied upon. The Court of Appeals affirmed the trial court's denial of summary judgment for the lessor, finding that while the lessor had met its initial burden of proving that it had detrimentally relied on the sublessor's clean estoppel certificate, the sublessor had also satisfied its burden of rebuttal that the lessor's reliance was not reasonable and, thus, raised a genuine issue of material fact that precluded summary judgment. The reasonability of the lessor's reliance was called into question by evidence that the lessor knew of the breach of an exclusive-use provision in the lease before it acquired the property from the previous lessor.
3. Plaza Freeway Ltd. P'ship v. First Mountain Bank, 81 Cal. App. 4th 616, 96 Cal. Rptr. 2d 865 (2000) (holding a lease termination date in an estoppel certificate to be binding under section 622 of the California Evidence Code despite the original lease having a later termination date).
[bookmark: _Toc330293782]Letters of Intent
Holding:  Language that a letter of intent is "subject to" execution of a formal agreement does not make the letter of intent non-binding as a matter of law.  (First National Mortgage Company v. Federal Realty Investment Trust, 631 F.3d 1058, 1063 (9th Cir. 2011).)
Discussion:  Federal Realty and First National engaged in negotiations that culminated in a signed, one-page "Final Proposal" concerning a proposed ground lease with put and call options.  Prior to the Final Proposal, the letters of intent exchanged between the parties had detailed language stating that they were not binding.  By contrast, the Final Proposal stated that Federal Realty was to "prepare a legal agreement for First National's review to finalize the agreement."  (631 F.3d at 1063.)  The Final Proposal further stated that "the above terms are hereby accepted by the parties subject only to approval of the terms and conditions of a formal agreement."  (Id. at 2063.  Emphasis added.)  The parties never signed a formal agreement.
After Federal Realty took the position that the Final Proposal was not a binding agreement, First National sued for damages for breach.  The Court of Appeals affirmed the jury verdict for First National, holding that the jury could find that the parties intended the Final Proposal to be binding.  The phrase that "the above terms are hereby accepted by the parties subject only to approval of the terms and conditions of a formal agreement" was "reasonably susceptible" to different interpretations as to whether or not it rendered the Final Proposal non-binding.  The court noted that the Final Proposal lacked Federal Realty's standard non-binding clause that had been included in earlier drafts" and used the word "Final" as compared to "Counter Proposal" and "Revised Proposal" in earlier drafts.  (Id. at 1065-1066.)  The Court considered extrinsic evidence of statements and actions of the parties as supporting the jury's verdict that the Final Proposal was intended to be binding.
Practice Pointer
Make your intentions clear if you want a letter of intent to be non-binding in whole or in part.
This proposal is not intended to constitute a binding agreement or contract, but rather to state the preliminary intentions of the parties with respect to negotiating a definitive written agreement between the parties.  It is understood and agreed that this proposal does not contain all the essential terms that the parties expect will be part of such an agreement and neither party shall have any obligation or liability to the other unless and until the parties enter into such a written agreement containing all essential terms and conditions.
Related cases
4. Some courts have held that "subject to" language makes a letter of intent non-binding as a matter of law.  (A/S Apothekernes Laboratorium for Specialpraeparatur v. I.M.C. Chem. Group, Inc., 873 F.2d 155, 156 (7th Cir. 1989) ("[a]ll of the above is subject to our concluding an Agreement of Sale which shall be acceptable to the Boards of Directors of our respective corporations. . .."); Smissaert v. Chiodo, 163 Cal. App. 2d 827, 830 (1958) ("It is further mutually understood and agreed by and between the parties to this agreement that the validity of said proposed agreement is subject and conditioned upon the parties agreeing upon and reducing to writing all terms and conditions necessary and incidental to the validity of said agreement. . . .); Store Properties, Inc. v. Neal, 72 Cal. App. 2d 112, 113-14 (1945) (proposal expressly contemplated the subsequent preparation of a mutually acceptable lease "subject to the approval of both parties"); Golding v. Floyd, 261 Va. 190, 194-95, 539 S.E.2d 735, 738 (2001) (court held that a signed, written "Settlement Agreement Memorandum" expressly "subject to execution of a formal agreement" was not ambiguous, parol evidence was not admissible, execution of a formal agreement was a condition precedent to the existence of a binding contract, and the settlement agreement memorandum was not a legally binding contract as a matter of law).)
5. A related issue involves an LOI that requires approval of an attorney or other third party, which generally renders the LOI unenforceable.  (Roth v. Garcia Marquez, 942 F.2d 617, 626 (9th Cir. 1991) (Ninth Circuit affirmed the dismissal of a complaint, based on an alleged contract that required the approval of a third party whose approval had not been obtained.  "When . . . two parties execute a contract with the understanding that the approval of a third party is necessary for the agreement to take effect, the contract is not complete until the third party has approved.  Until that happens neither party is bound by the agreement."); Nelson v. Ring, 136 A.D. 878, 879, 524 N.Y.S.2d 544, 546 (1988) (the court, reversing denial of summary judgment, held, "Uniformly, attorney approval clauses have been considered an essential part of real property contracts whose terms must be satisfied along with other essential terms of the contract in order for it to be enforceable.  [citation omitted]"); Los Angeles Rams Football Club v. Cannon, 185 F. Supp. 717 (S.D. Cal. 1960) (a purported contract was not a contract, due to language in the purported contract stating "This agreement shall become valid and binding upon each party hereto only when, as and if it shall be approved by the Commissioner," because the Commissioner did not approve the contract.).
6. LOI may state that it is binding in some respects (e.g., exclusive negotiation, confidentiality), perhaps for a specific period of time, and otherwise non-binding.
This letter is intended only as a preliminary outline for discussion purposes.  The proposed transaction is subject to review and approval by senior management of Prospective Seller and Prospective Buyer, and their respective legal counsel, and to negotiation and execution of legal documents (including but not limited to a Purchase and Sale Agreement) by both parties.  Except for the provisions of Paragraph 15 above entitled "Confidentiality", neither Prospective Buyer nor Prospective Seller shall have any legal obligation in connection with this letter or any other letter or proposal Prospective Buyer has received or submitted and either Prospective Buyer or Prospective Seller may terminate further negotiations with or without cause.  Since this letter is not intended to create any binding obligations other than those in Paragraph 15, and the only binding obligations between the parties are contained in Paragraph 15 and in the separate Entry, Inspection and Confidentiality Agreement executed concurrently herewith, Prospective Buyer should not take any action or refrain from taking any action in reliance on this non-binding outline or any oral statements made in connection herewith.
7. Damages for breach of agreement to negotiate may be limited.  (Copeland v. Baskin Robbins U.S.A., 96 Cal.App.4th 1251 (2002) (the appropriate remedy for breach of a contract to negotiate is not damages for lost profits, but rather reliance damages).)
[bookmark: _Toc330293783]Court Liberally Interprets Listing Agreement to Keep Broker's Chutzpah in Check
Holding:  The fact that a broker produced a buyer reading, willing and able to purchase the property at the price stated in the listing agreement was not enough for a broker to have earned a commission when a closing for the property did not occur.  RealPro, Inc. v. Smith Residual Co., 203 Cal.App.4th 1215, 138 Cal.Rptr.3d 255 (2012).
Discussion:  A property owner entered into a listing agreement with a broker for the potential sale of 46.8 acres of land in Riverside, California.  The stated price in the listing agreement was $17 million.  A broker, RealPro, brought forth a buyer who made an all cash offer of $17 million.  The owner countered at $19.5 million.   The prospective buyer rejected the counter offer and the deal never closed.  RealPro filed suit for its commission alleging the language in the listing agreement (under which RealPro as a "Cooperating Broker" was a third party beneficiary with the right to "enforce the terms of (the) Agreement against Owner) stated Owner shall pay a commission if a "buyer is procured who is ready, willing and able to buy the Property at the price and on the terms stated herein."  RealPro argued the fact the sale never occurred was not relevant to the earning of the commission.  The court disagreed finding the $17 million cash offer was not the only requirement for a commission payment.
Arguably, the court was forced to strain its reading of the listing agreement in order to avoid what appear to be very clearly inequitable claims which may arise.  For instance, if more than one qualifying offer is made, would the owner be liable for multiple commission payments?  Had the court ruled in favor of RealPro then the answer would be "yes."  Additionally, the seller may not be able to accept higher subsequent offers without owing a commission to the broker who brought forth a concurrent, unacceptable offer.  Indeed, taken to the extreme, one could envision a scenario in much greener times where there could have been numerous "qualifying" offers.  In that event, the owner could possibly be liable for more in commission payments than the owner would receive in profits from the sale of the property!
Practice Pointers
In his interesting commentary, Does It Take a Matching Offer, a Signed Contract, or a Complete Closing Before a Cooperating Broker Earns Its Commission, Professor Roger Bernhardt notes the majority rule in the US is that a commission is earned when the broker procures a matching or better offer.  However, Professor Bernhardt notes,
"it is only that—the majority rule. A dozen or so states have rejected it in favor of a minority doctrine (often called the Ellsworth Dobbs doctrine) that no commission is earned until a sale is actually concluded (or when the seller himself has breached the sales contract)."
Counsel for sellers and brokers need to be aware of this fact and draft language in their respective agreements accordingly.  Personally, I think the Ellsworth Dobbs doctrine is the equitable position.  While there may be instances where a broker may present a legitimate claim to a commission even if a sale does not occur (e.g. due to the wrongful acts of the seller) or for its out-of-pocket expenses if the property is pulled from the market prior to a sale, these events can be anticipated and language drafted to address them.  Due to the nature of my clients' business (i.e. repeat business with institutional clients), it is my form language to provide no commission will be earned unless a transaction occurs and if the transaction does not close for any reason, no commission will be earned.  However, it is not uncommon to insert language stating if the owner pulls the property from the market, the broker will be entitled to its out-of-pocket expenses (can qualify as pre-approved in writing; up to a maximum of $X, etc.) or to provide for a "break-up fee" to compensate the broker for her time and energy spent on the potential transaction.
The important point is for each party to understand the majority rule as well as each party's expectations and then draft accordingly.  As RealPro indicates, if a broker is expecting to follow the noted majority rule, counsel will need to draft language more clear than that found in the listing agreement in RealPro (an AIR form agreement) and clearly state the only requirement to the earning of a commission is the procurement of a ready, willing, and able purchaser who offers to buy the property on the terms set by the seller in his listing agreement.  Sellers, on the other hand, will most certainly want to make clear a closing must occur before a commission will be earned or payable.
Recommended Commentary on RealPro:  Does It Take a Matching Offer, a Signed Contract, or a Complete Closing Before a Cooperating Broker Earns Its Commission, by Professor Roger Bernhardt
[bookmark: _Toc330293784]No More "Free Looks" for California Real Estate Buyers
Holding:  A traditional real estate purchase agreement that gives the buyer near-unfettered and "cost-free" right to cancel is in fact either an unenforceable "illusory contract" or a mere "option agreement" which is revocable by the seller absent consideration.  Steiner v. Thexton, 226 P.3d 359 (Cal. 2010).  However, where bargained-for part performance of an illusory contract has occurred, this may make up for the original illusory nature of the promise – even without a claim by the buyer sounding in the doctrine of promissory estoppel.  (Id.)
Discussion:  In 2003, Martin Steiner ("Steiner") offered to pay $500,000 to buy 10 acres of a 12.29 acre tract owned by Paul Thexton ("Thexton").  (Id. at 362.)  The agreement provided that Steiner had the "absolute and sole discretion" to cancel the contract at any time up to three years.  (Id.)
"It is the intent of Buyer that the time period from execution of this contract until the closing of escrow is the time that will be needed in order to be successful in developing this project.  It is expressly understood that Buyer may, at its absolute and sole discretion during this period, elect not to continue in this transaction and this purchase contract will become null and void."
(Emphasis added) (Id. at fn.2.)
Steiner paid $1,000 as an escrow deposit which, as in a typical "free look" contract, would be applied to the purchase price or be refunded to Steiner if he decided to cancel the agreement.  (Id.)  The agreement also stated that Steiner was responsible, at his own expense, for securing the necessary government permits for parceling and developing the land.  (Id.)  Evidence, which turned out later to be important, showed that Thexton had insisted on this provision and that he had previously refused a higher price for a contract that required him to get the land parceled.  (Id.)  During the next year, Steiner with Thexton's cooperation pursued the government permits, spending thousands of dollars in the process.  (Id. at 363)  Then, only 12 months into the 36-month-year agreement, Thexton told Steiner that he had changed his mind about selling and directed the escrow agent to cancel the escrow.  (Id.)  Shortly thereafter, Steiner received the final approval for parceling the land and then he sued for specific performance, to force Thexton to sell him the 10 acre tract.  (Id.)
The trial court in a bench trial ruled against Steiner, holding that the agreement "is, in effect, an option that is not supported by any consideration".  (Id.)  The trial court based its ruling on two key findings:  (1) That the contract language giving Steiner the "absolute and unfettered discretion" to cancel "is the classic feature of an option", and (2) that because Thexton received no money or benefit from it, no consideration supported the contract at the time it was made and, thus, Thexton could revoke the option at will.  (Id.)  The trial court also rejected Steiner's claim sounding in promissory estoppel.  (Id.)  (Though not mentioned by the Supreme Court, the reason reported in the intermediate appeals court's opinion for Steiner's failed claim of promissory estoppel was because Steiner had failed to raise that issue in his pleadings before trial.  Steiner v. Thexton, 163 Cal. App. 4th 359 (Cal. App. 3d Dist., 2008.))   The court of appeals upheld the trial court's decision in every respect.  (226 P.3d at 363.)
The California Supreme Court agreed with the lower courts that the Steiner-Thexton contract was an option, not a bilateral contract.  (Id. at 364-65.)  However, the high court disagreed that the option was voidable by Thexton for want of consideration.  (Id. at 366.)   The court held that the contract, though the initial lack of consideration made it "illusory" when signed, became binding on Thexton by the part-performance of Steiner in having the land parceled:
". . .Steiner both conferred a bargained-for benefit on Thexton and suffered a bargained-for prejudice unaffected by his power to cancel, thereby making up for the initially illusory nature of his promise."  (Id. at 367)
The high court said the lower courts erred in relying on cases that addressed the adequacy of consideration at the time of the contracts' executions, rather than the existence of the consideration.  (Id. at 368.)  The court concluded that Steiner's part-performance of his bargained-for promise to split the parcel, a promise that Thexton had insisted upon, cured the illusory nature of the contract and rendered the option irrevocable.  (Id. at 369.)
Practice Pointers
There are two possible responses to avoid the difficult issues raised in Steiner.  First, you can prevent the agreement from being an option by limiting the buyer's ability to "walk away" after his "free look", for example, by tying his termination right to some objective criteria or at least to his "duty of good faith and fair dealing" rather than leaving it up to his "absolute and sole discretion".  Second, if you create an option agreement, then make it irrevocable through inclusion of bargained-for consideration (a non-refundable deposit will suffice), but keep in mind that this method then introduces the question of the adequacy of the consideration.  Finally, be sure to record the final agreement in the appropriate land records.
Recommended Commentary on Steiner
http://trainorfairbrook.com/articles/242-future-real-estate-contracts-will-be-affected-by-supreme-court-ruling
http://www.gibsondunn.com/publications/pages/CaliforniaSupremeCtRealPropertyAgreements.aspx
Noteworthy cases citing Steiner
Banaga v. Taylor Bean Mortgage Co. (N.D. Cal. 2011) 2011 WL 5056985, and Newton v. Superior Court, (Mar. 1, 2012 E051405) [nonpub. opn.] (citing Steiner for the proposition that the mere benefit or prejudice to a party is insufficient to constitute, as a threshold matter, consideration unless the prejudice or benefit is bargained-for).
[bookmark: _Toc330293785]Think Twice Before Terminating a Lease
Holding:  Where borrower did not terminate lease, guarantor is not liable on "bad boy" guaranty.  (GECCMC 2005-C1 Plummer Street Office, LP v. NRFC NNN Holdings, LLC, 204 Cal. App. 4th 998 (2012), petition for review denied 7/11/2012.)
Discussion:  Lender Plummer lent money to the Borrower, who used the loan to purchase two commercial properties.  The loan was a non-recourse loan subject to exceptions for certain borrower misconduct.  Borrower's affiliate executed a guaranty that would be triggered by the same forms of borrower misconduct, including that Guarantor would be responsible for repayment of the loan if "without the prior written consent of [Lender the lease] is terminated or canceled."
Borrower leased the properties to Washington Mutual under two leases.  After Washington Mutual went out of business and abandoned the properties, Borrower stopped making loan payments.  Although the FDIC repudiated the leases, Borrower did not terminate them, and the leases allowed the Borrower as landlord to keep the leases in effect under Cal. Civil Code section 1951.4.  Lender took title to the properties through a non-judicial foreclosure sale, terminated the leases in Lender's capacity as successor landlord, and sued the Guarantor for the balance owed on the loan.
The issue was whether Washington Mutual's failure to pay rent and abandoning the property terminated the leases and triggered Guarantor's duty to pay on the loan.  The trial court concluded that the guaranty was triggered, but the appellate court reversed, holding that the guaranty was not triggered because the termination was not by the landlord.
The appellate court took the plain language of the leases and reasoned that breach of the leases and abandonment did not terminate the lease.  The leases stated that the parties intended that the "Lease shall not be terminable for any reason by the Lessee," that the lease would continue "in effect so long as the lessor does not terminate the lessee's right of possession," and that "No act by Lessor other than giving notice of termination to Lessee shall terminate Lessee's right to possession."  Since Borrower never gave notice of termination to Washington Mutual, the lease was still in effect.  Therefore, the guaranty was never triggered.
The court reasoned that this language showed that the parties intended only certain "bad boy acts" to trigger the guaranty and that, in the absence of certain bad acts, the only security for the loan was the property.
Practice Pointers
A guaranty is likely to be enforced according to its express terms.
Property owners and managers should think twice before serving a Notice to Pay or Quit.  If the tenant quits in response to such a notice, the lease might be terminated and a guaranty triggered.  (Walt v. Superior Court (1992) 8 Cal.App.4th 1667; Cal. Civil Code section 1951.2.)
Related cases and principles
8. Wells Fargo Bank, N.A. v. Cherryland Mall, 295 Mich. App. 99 (2011) (borrower's insolvency triggered otherwise nonrecourse guaranty)
9. There are other reasons as well for thinking twice before serving a notice of default.  See http://www.allenmatkins.com/Publications/Legal-Alerts/2009/03/04_03_2009_Think-Twice-Before-Serving-A-ThreeDay-Notice-to-Pay-Rent-or-Quit.aspx
[bookmark: _Toc330293786]Draft Your Notice by Email Provision Carefully – Very Carefully
Holding:  Because the lease tied the effectiveness of the electronic service of notice to the receipt of the notice at the physical address, the fact the plaintiff failed to send the notice to the physical address provided for in the lease essentially negated the receipt of the electronic service.  The fact the defendant actually received the electronic notice did not act to cure the deficiency of the physical service. Culver Center Partners East #1, L.P. v. Baja Fresh Westlake Village, Inc., 185 Cal.App.4th 744; 110 Cal.Rptr.3d 833; 210 Cal.App. LEXIS 876.
Baja Fresh's lease agreement authorized electronic service of notices.  After signing the initial lease agreement, both Baja Fresh and Culver Center sent each other change-of-address notices.
In 2009, Culver Center sent a five-day notice to pay rent or quit, which it delivered to Baja Fresh by certified mail and facsimile to Baja Fresh's leasing manager's business address and by e‑mail.  The notices were not mailed to Baja Fresh's new address for service.
In its motion for summary judgment, Baja Fresh argued that it had not been properly served.
The appellate court acknowledged that e‑mail was a valid type of "electronic transmission" for service under the lease, but held that notice must be delivered to the address for service that the parties designated.  Since Culver Center did not show that the e‑mail was sent to or received by the leasing manager at the designated address, service was defective.
The court admitted that "this focus on the physical location of receipt (or delivery) of an e‑mail has some artificiality (and technological naiveté) in this age of laptop computers and smartphones," but stated that the fault was in the language of the lease, which failed to designate an appropriate address for service: "Because the e‑mail was not served at the only address designated for service of notice, it did not comply with the lease."
Whereas other cases have held that technically improper service was sufficient for personal service where a landlord served a notice to quit by mail and the tenant admitted to receiving it, the court held those cases inapplicable because Culver Center failed to send the notice to the proper (and only) physical address listed in the lease.  Therefore, e‑mail delivery was not analogous to personal service.
The Court's analysis may have been impacted by the fact that Baja Fresh attempted to pay the past due rent after Baja received the electronic notice.  However, ironically, due to a mis-addressed overnight package, the rent payment was not received in a timely manner.
Additionally, in the case at hand, the parties are commercial entities and the language of the lease itself provides for the requirements of notice and waiver.  The subject lease provided (i) clear language for effective notice and this was not satisfied and (ii) clear language on what constitutes a waiver and those waiver conditions were not met.
Practice Pointers
1. Do not link electronic notification to a physical address.
11. If you want to be able to serve notices via e‑mail, make sure the lease language is properly drafted.  Designate an "electronic notification address" specifically for receipt and delivery of electronic notices regardless of the physical location.
[bookmark: _Toc330293787]Restrictive Leasing Covenants
Holding:  Where a landlord and tenant negotiated a restrictive covenant barring the landlord from leasing in the future to "a so-called fast food restaurant, food service establishment, drive-in or walk-up eating facility", the words "so-called fast food" as used in the lease also modify "food service establishment" and not just "restaurant".  Moreover, the lease covenant will be controlling even when a subsequently recorded property document omits the "so-called fast food" modifying words when it appears the omission was merely an oversight.  McDonald's Corp. v. Rappaport, 532 F.Supp. 2d 264 (Mass. 2008).
Discussion:  In 1993, McDonald's Corp. ("McDonald's") leased space in the Highlander Plaza ("Highlander") shopping center.  The lease included a "Restrictive Covenant" provision which barred the landlord from leasing to any "so-called fast food restaurant, food service establishment, drive-in or walk-up eating facility".  (532 F.Supp. 2d at 266.)  Several months after the lease was signed, McDonald's prepared and Highlander signed a separate "Covenant Not to Compete".  (Id.)  This separate covenant, which Highlander signed without advice of counsel and which omitted the words "so-called fast food" was then filed in the registry of deeds.  (Id.)  Many years later, in 2007, Highlander leased space in the shopping center to an International House of Pancakes ("IHOP") restaurant.  (Id. at 267.)  McDonald's objected and sued to enjoin Highlander's lease to IHOP and for declaratory relief, and the court held a bench trial on the merits.  (Id. at 267-68.)
McDonald's asserted at trial that the restrictive covenant applies to all "food service establishments", arguing that the words "so-called fast food" modify only "restaurant" and not the remaining elements of the series – in particular, not to a "food service establishment" such as IHOP.  (Id. at 269.)  Highlander claimed that the covenant applies to only "fast food" lessees and that the phrase "so-called fast food" also modifies "food service establishment" and all of the elements that follow in the clause because of the placement of the conjunctive "or" in the sentence.  (Id.)  The court ruled the covenant "ambiguous" and so considered extrinsic evidence of the parties' 1993 lease negotiations to "elucidate the meaning" of the contract term.  (Id.)  The court found that in 1993 McDonald's originally sought a broad restrictive covenant, one that prohibited Highlander from renting to all other food service establishments:
"Landlord covenants and agrees that no property . . . shall . . . be leased, used, or occupied as a restaurant, food service establishment, drive-in or walk-up eating facility. . . ."  (Id. at 270.)
The court heard evidence that Highlander did not accept such a sweeping covenant, agreeing only to restrict its ability to lease to other fast food restaurants, and that McDonald's accepted the narrower restriction.  (Id. at 270-71.)   McDonald's argued that because Highlander's counsel had inserted the words "so-called fast food" that the ambiguity should be resolved against Highlander, but the court found that McDonald's prepared the final version of the lease and that McDonald's had never objected to the language.  (Id. at 271.)  (The court noted that McDonald's failed to call any of its own witnesses to the 1993 lease negotiations despite their availability.  (Id. at 272.))  Finally, the court found that the traditional legal doctrine of narrowly interpreting restrictive covenants added further support to the conclusion that the covenant here barred only "fast food" restaurants and not "all" restaurants.  (Id. at 274.)
McDonald's alternative theory of the case was that the recorded version of the restrictive covenant, signed and filed several months after the lease execution, and which did not contain the words "so-called fast food", should be controlling.  (Id. at 272.)  McDonald's argued that the recorded covenant was the "only contemporaneous writing that exists to evidence the parties' intent".  (Id.)   First, in dicta, the court noted that Highlander's counsel did not review the document before it was signed.  (Id. at 266 fn. 6.)  The court also noted again McDonald's failure at trial to offer any witnesses to counter Highlander's evidence that that the lease, not the recorded covenant, demonstrated the true intent of the parties.  (Id. at 272.)  The court held that the recorded covenant was "of limited probative value because it was recorded ten months after the fact, does not accurately reflect the final lease language and is not the operative document in this case".  (Id.)
Practice Pointers
Remember the legal doctrines that favor narrow construction of restrictive covenants and that resolve ambiguities against the author, but also be sure to document the intent of the parties.
Remember to check for any deviations of language between documents.  This case would have been far worse for Highlander if it had been a third-party rather than the lessee, McDonald's, who was claiming to act in reliance on the recorded covenant that lacked the "so-called"  fast food language.
Related Cases and Materials
1. See Harold Friedman, Inc. v. Thorofare Markets Inc., 587 F.2d 127 (3d Cir. 1978) (reversing summary judgment and holding that exclusive use provision is not per se legal and that legality must be determined at trial under antitrust rule of reason standard).
13. For a comprehensive discussion of exclusive use provisions, see Friedman on Leases, Chapter 28.
[bookmark: _Toc330293788]Best Efforts Means . . . Well, this Court Tells Us What it Does NOT Mean
Holding:  When the contract does not define the phrase "best efforts," the promisor must use the diligence of a reasonable person under comparable circumstances, not the diligence required of a fiduciary.  California Pines Property Owners Association v. Robert Pedotti, 2012 Cal.App. LEXIS 626 (2012).
Discussion:  Plaintiff was a property owners association and the defendant was the owner of a nearby working ranch.  Plaintiff and defendant were parties to a water storage agreement.  Under that agreement, defendant had the right to use water from the subject reservoir for use on his ranch, but "he must use 'best efforts' to maintain a full (R)eservoir, subject to natural conditions beyond (his) control." The water storage agreement did not define "best efforts."  Plaintiff contended the term meant "the efforts required of a fiduciary."
There was testimony by an expert witness for the defendant that the defendant was a knowledgeable rancher skilled in the practice of irrigating his property and that he was an "efficient" and "proficient" irrigator.  However, this expert did note that the irrigation system used (an open ditch irrigation system), while common in the area, was not the most efficient system possible.  Rather, an enclosed pipe system with a mechanical, central pivoting sprinkler would be more efficient.  However, the expert did not recommend this enclosed pipe system for defendant's ranch because of the large cost of the system and the relatively small size of the defendant's operations.
Plaintiff's position was that the duty of best efforts was "akin to the duty owed by a fiduciary and require(d) more than usual or reasonably diligent efforts."  The plaintiff further contended the term "best efforts" required the defendant to put plaintiff's interests above his own.  The Court disagreed.
The Court cited cases from IL and NY in its support of the well held position that the term "best efforts" alone does not create a fiduciary relationships between the parties.  The Court also cited Farnsworth on Contracts (3d ed. 2004) - [best efforts "presumably falls short of the standard required of a fiduciary who is required 'to act primarily for the benefit of another in matters connected with his undertaking'"].  The Court did acknowledge that California courts have enforced best efforts contracts, but noted those courts have not defined the term "best efforts."  The Court goes on to state the term must be construed in the context of the circumstances of the case at hand and notes, the term "cannot be defined in terms of a fixed formula . . . but varies with the facts and field of law involved."
These last few assertions would seem to open the door for the argument that "best efforts" means some type of a heightened standard, but in the Court's analysis of the several cases the Plaintiff offered in support of its case, the Court notes (i) when the phrase is not defined, courts will apply a "reasonable" tests; (ii) best efforts does not mean "every conceivable efforts," and (iii) does not require the "promisor to ignore its own interests, spend itself into bankruptcy, or incur substantial losses to perform its contractual obligations." In the end, the Court rejects the Plaintiff's assertions of a heightened standard of the meaning of "best efforts" alone.  The Court's main conclusion is that the term best efforts alone will not create a fiduciary duty between the parties.
Practice Pointers
Many moons ago, the fear of God was instilled in me that the term "best efforts" would require my client to go to ends of the earth to satisfy this obligation.  As such, I struck it at every turn (or required it depending on the strength of my position in the negotiations!) and would replace with "commercially reasonable," or "reasonable" efforts.  Over time, I began to question whether courts indeed would require such an exacting obligation when the term was used.  I gained a comfort level they would not and in an effort to satisfy my clients' desire to "not over lawyer the document" and to stick to the "must-haves," "show-stoppers," and "deal-breakers," I stopped striking "best efforts."  The case at hand has re-affirmed my position here.  The case cites NY and IL cases as also supporting, in the absent of guidelines in the agreement, equating the term "best efforts" with "reasonable" efforts.   In an excellent CLE lead by Stafford Matthews of SNR Denton (San Francisco office), his materials noted, "in many jurisdictions, including Illinois (where the class was taught), 'best efforts clauses can be held to be illusory and unenforceable unless subject to measurable performance guidelines'" (citing, Beraha v. Baxter Health Care Corp., 956 F.2d 1436, 1440-41 (7th Cir. 1992), 1 Ill.App.3d 635, 639-640 (1971).  See Edinger v. McData Serves Corp., 646 F.3d 321, 327, (5th Cir. 2011); Hard Rock Café Int'l. (USA) v. Hard Rock Hotel Holdings, LLC (2011), U.S Dist. LEXIS 76897 (S.D. N.Y., July 11, 2011) (New York)).
If counseling a party truly seeking a fiduciary relationship to be established between the parties or to have specific performance guidelines to be met, the agreement should clearly state as such.  A party should not rely on the simple insertion of "best efforts" to give rise to either standard.
[bookmark: _Toc330293789]Attorney's Fees Provisions
Holding:  Compare Xuereb v. Marcus & Millichap, Inc., 3 Cal.App.4th 1338 (1992) (broad attorneys' fees provision applicable to lawsuits arising out of purchase agreement applies to tort actions) with Hasler v. Howard, 120 Cal.App.4th 1023 (2004) (narrow attorneys' fees provision applicable to action regarding the obligation to pay compensation does not apply to tort action).
Discussion:  In Xuereb, a purchase agreement contained the following provision:  "Attorneys' Fees:  If this Agreement gives rise to a lawsuit or other legal proceeding between any of the parties hereto, including Agent, the prevailing party shall be entitled to recover actual court costs and reasonable attorneys' fees in addition to any other relief to which such party may be entitled."  The court held that this provision applied to tort actions, not just contract actions.
By contrast, in Hasler, a provision in the listing agreement that stated:  "In any action, proceeding, or arbitration between Seller and Broker regarding the obligation to pay compensation under this Agreement, the prevailing Seller or Broker shall be entitled to reasonable attorney's fees and costs. . . ."  The court held that this provision did not apply to tort actions.
Practice Pointer
Consider whether you want your attorneys' fees provision to be broad, and apply to torts, or be narrow, and be limited to contract actions.  Factors to consider may include whether, if the kind of events likely to give rise to litigation ensue, the opposing party is likely to still be financially viable and able to pay such fees in addition to whatever other relief may be awarded.
[bookmark: _Toc330293790]Common Area Maintenance Expenses
Holding:  Where lease obligated tenant of shopping mall to pay proportionate share of cost of maintaining common areas and tenant sought itemized listing of maintenance expenses, landlord must render "an accounting" to the appellant by providing an itemization as to category and amount of the actual costs within the annual common area maintenance assessment.  (P.V. Properties, Inc. v. Rock Creek Vill. Associates Ltd. P'ship, 77 Md. App. 77, 92 (1988).)
Discussion:  Rock Creek (landlord) and P.V. (tenant) are successors to the June 16, 1970 lease for a store in the Rock Creek Village Shopping Center. The lease requires the landlord to operate and maintain the common areas of the shopping center, and requires the tenant to reimburse the landlord on a pro rata basis for the costs incurred in maintaining the common areas. In January of each year the landlord must provide the tenant with a "written statement setting forth the total actual costs" for operating and maintaining the common areas in the preceding year. (77 Md. App. at 82). The bill for the common area charges for 1985 was significantly greater than what the previous landlord had charged for the same expenses for 1984. (Id.).
The tenant filed an action for declaratory judgment, and sought alternative relief in the form of an accounting. The trial court denied both counts, ruling that the terms of the contract were clear, and did not require the landlord to provide an itemized listing. (Id. at 80).
The Court of Special Appeals reversed the trial court's finding, based on fundamental principles of contract construction. The Court of Special Appeals found that the landlord's right to charge the tenant for common area expenses is specifically limited to expenses within the definition of common area expenses that the landlord actually incurred. (Id. at 85). The terms of the lease, along with the requirement of a yearly written statement setting forth the "total actual costs" incurred, imply the requirement to itemize in detail the various expenses incurred in common area. (Id. at 86). Therefore, the Court held that the landlord is required to provide the tenant with an annual statement that outlines in detail the type and amount of each expense incurred. (Id.).
P.V. Properties is often cited as supporting a proposition broader than its holding.  In that case, the tenant did not seek to conduct an audit, and the Maryland court did not hold that the tenant was entitled to conduct an audit.  The lease involved in that case stated that "Landlord will furnish to Tenant a written statement setting forth the total actual costs incurred by the Landlord in operating and maintaining the common areas…."  The landlord contended that it only had to provide a single figure of its total actual costs.  The tenant only sought "an itemized list of the expenses incurred" rather than a single figure; the tenant did not seek a right to an audit or a right to review the supporting data.  Although the court broadly stated, "The obligation of good faith and cooperation implied in every contract gives rise to the implied requirement on the part of the landlord to disclose its cost data and the basis upon which the tenant's common area maintenance liability was computed," its holding was narrower:  "Thus, we hold that appellant was entitled to a declaratory judgment declaring that the lease requires the landlord to itemize the actual costs assessed against appellant as to category and amount."  (77 Md. App. at 88.  Emphasis added.)
Practice Pointer
Make your intentions clear if you want a landlord to provide an itemized listing of common area maintenance expenses.
Within ninety (90) days after the end of each calendar year, Landlord will furnish to Tenant a written statement setting forth the total actual costs, along with an itemized list detailing the various expenses, incurred by the Landlord in operating and maintaining the common areas during the preceding calendar year or portion thereof.
Related Cases
1. Implied obligation of good faith.
In contract law, parties have a duty to act in good faith and deal fairly with each other. Food Fair Stores, Inc. v. Blumberg, 234 Md. 521 (1964).
In Whitney v. Halibut, Inc., the purchaser of a parcel of real estate agreed that in addition to the purchase price, it would pay the seller's capital gain tax on the transaction. A dispute arose over the accuracy of the calculation of the seller's basis and capital gain. The Court of Appeals held that there was an implied obligation for the seller to disclose the data underlying the calculation of the purchaser's contractual liability.
[The seller] could not . . . merely sit back and take the position that [the purchaser] had to pay his entire capital gains tax in any event and furnish no proof as to cost. We think that he was also obligated to disclose to the vendee his cost data and the basis upon which his liability for the federal income tax on his capital gain was computed. . . .  It is, we think, clear that there may be implied obligations as well as express obligations under a contract.
Whitney v. Halibut, Inc., 235 Md. 517, 529-30 (1964).
The same implication applies in the P.V. Properties, Inc. v. Rock Creek Vill. Associates Ltd. P'ship. The landlord is obligated to act in good faith in incurring, recording and assessing common area maintenance charges. The contract's implied obligation of good faith and cooperation creates the landlord's implied requirement of disclosure of cost data and basis for the tenant's common area maintenance liability.
15. Term "total actual costs" is ambiguous
Contract interpretation rules require that ambiguity should be resolved in favor of reason and fairness (Katz v. Williams, 239 Md. 355 (1965)). Additionally, ambiguity should be construed against the draftsman (Stanbalt Realty Co. v. Commercial Credit Corp., 42 Md.App. 538 (1979)). Ambiguity should not be read to create harsh or inequitable results (Canaras v. Lift Truck Services, Inc., 272 Md. 337 (1974)).
The same rules of contract interpretation apply in the P.V. Properties, Inc. v. Rock Creek Vill. Associates Ltd. P'ship. The court held that the tenant should be able to verify that the charges fall within the scope of its lease obligations.
16. Reasonably detailed statement
In McClain v. Octagon Plaza, LLC, the shopping center tenant brought action against landlords for misrepresentation, breach of the covenant of good faith and fair dealing, and violations of the Consumer Credit Reporting Agencies Act, (CCRAA), and sought declaratory relief and an accounting. The landlord provided an "elaborate description of the common expenses," but the tenant questioned and disputed expenditures, and sought documentation beyond that verifying the actual expenses incurred. Additionally, the tenant requested permission for an auditor to examine the records, but the landlord did not agree to the request.
The Court of Appeals held that the tenant was not entitled to dispute the need for expenses or to audit the landlord's records. Furthermore, the tenant was not entitled to an accounting other than disclosure of documents supporting landlords' reasonably detailed statement of tenant's share of the common expenses to verify that listed expenses were incurred and accurate.
McClain v. Octagon Plaza, LLC, 159 Cal. App. 4th 784, 805 (2008).
17. A lease provision stating that a determination rendered by Landlord's CPA is "final" is binding on the Tenant
In Gebhardt & Smith LLP v. Maryland Port Admin., the lease required the tenant, Gebhardt & Smith, to pay to the landlord, the MPA, base rent plus a proportional share of the building's operating expenses. In 2003, a dispute arose about the operating expenses. The tenant continued to pay its base rent, but did not pay for operating expenses. The landlord brought action against tenant for breach of lease. The lease had a provision that the landlord's certified public accountant's determination of building operating expenses was "final."
The court held that the lease provision about the landlord's determination of building operating expenses was a condition precedent to tenant's obligation to pay those expenses. Furthermore, in the absence of fraud or bad faith, tenant was bound by the contract's statement of operating expenses. The statement, "as determined by Lessor's certified public accountant," was a "final determination" between the parties.
Gebhardt & Smith LLP v. Maryland Port Admin., 188 Md. App. 532, 581-82 (2009).
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