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Q:  Has Florida defined "best efforts"? 

No.  Florida law recognizes only that “[t]he definition of ‘best efforts' may vary depending upon the factual circumstances surrounding the transaction and the intent of the parties in entering into the transaction.” First Nat'l Bank of Lake Park v. Gay, 694 So.2d 784, 788 (Fla. 4th DCA 1997).

Upon review of a trial court's refusal to admit jury instructions defining 'best efforts' as described in In re Heard, 6 B.R. 876, 883 (Bankr.W.D.Ky.1980), the Gay court recognized the absence of a "definition of 'best efforts' in Florida law."  Id. at 787.  

The Gay court declined to introduce their own definition or adopt the jury instructions from Heard, recognizing that efforts to define "best efforts" have "been rejected by some courts as a meaningless and unprovable standard."  Id. (quoting In re Heard, 6 B.R. at 883).  The court noted that in United Telecomm., Inc. v. American Television & Comm. Corp., the 10th circuit similarly rejected a jury instruction defining the "best efforts" obligation.  536 F.2d 1310 (10th Cir. 1976).  

In United Telecomm, the trial court instead gave an instruction which set forth the parties' various contentions about the meaning of "best efforts," whereby both parties introduced evidence regarding the negotiations and performance of the contract bearing on the intended meaning of the term.  

The Gay court thus stated that in Florida, “[w]here … the interpretation of the term is in dispute, the question is properly for the jury,” and both parties are not precluded from offering instructions explaining "best efforts" in light of the contentions of the parties.  Id. at 788.  




Q:  In the absence of contractual language regarding audit rights or other rights of verification, does Florida law give the Tenant the right to an itemization of those expenses? 

Likely, Yes.  In Florida, a covenant of good faith, fair dealing and commercial reasonableness may be implied in a contract in order to protect the contracting parties' reasonable expectations.  See Cox v. CSX Intermodal, Inc., 732 So. 2d 1092 (Fla. 1st DCA 1999).  If one party has the power to make a discretionary decision without defined standards, a covenant of good faith will be implied.  See Sepe v. City of Safety Harbor, 761 So. 2d 1182, 1185 (Fla. 2d DCA 2000) (stating "where contract afforded party 'substantial discretion to promote that party's self-interest,' the duty of good faith … applied") (quoting Cox, at 1097-98). 

It follows that pertaining to silent lease issues, Florida courts are likely to read in an implied duty to cooperate with regard to a Tenant's right to an itemized list of Landlord's expenses.  A Florida court has already held that a Landlord may not withhold information from Tenant regarding estimated maintenance expenses and real estate taxes, where lease was silent with regard to Landlord's obligations.  PL Lake Worth Corp. v. 99Cent Stuff-Palm-Springs, LLC, 949 So. 2d 1199 (Fla. 4th DCA 2007).

The PL Lake Worth court stated that "[i]f the lease had expressly provided that the owner was not responsible to furnish the information in dispute, the owner would have a point."  Id. at 1200.  However, "when the lease is silent, the owner has an implied duty to furnish the information, supported by the law."  Id. (citing Sharp v. Williams, 192 So. 476, 480 (Fla. 1939) (stating that there is an implied duty to cooperate and thus not hinder or obstruct a stipulation that another shall do a certain thing).  The Landlord unsuccessfully argued that the contract did not require the furnishing of the information, and thus there was no duty to do so.  
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