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Accordingly, the court found appellees had established excusable Condominiums and an adjoining boat storage building, entered into 
agreements with Roofing Services, Inc. d/b/a Best Roofing ("Best 

While appellees did actually assert their claim in a court in Puerto Roofing") to install a roof on the boat storage building and with GAF 
Rico as the trial judgefound, they did not assert the claim until January to guarantee a roof product called TOPCOAT. After the construction 
2012, more than twenty months after the appellants brought the was completed, Everglades turned the condominium project over to 
Florida case. The court in Puerto Rico, in fact, dismissed the claim Port Marina. 
within sixty days of its filing. The appellees could have filed the Port Marina noticed leaks in the roof of the boat storage building 
Puerto Rico case at the same time the Florida case was filed, along and contacted Best Roofing for repairs. After unsuccessful attempts 
with a timely motion to dismiss pursuant to Rule 1.061. The appellees' at repairing the roof, Best Roofing advised Port Marina that failure of 
proffered reasons for the lengthy delay in moving to dismiss the the TOPCOAT product caused the roof leaks. Port Marina then 
Florida case do not deal with calendaring, secretarial, or administra- contacted GAF, which sent a representative to inspect the roof. The 
tive errors. Appellees did not inadvertently miss court dates. Rather, representative informed Port Marina that the application of TOP-
appellees' counsel had a good grasp of the issues involving his clients, COAT, and not the product itself, was the cause of the roof defects and 
and made strategic decisions to handle the case a certain way . that GAF would not accept responsibility for the roof failure. 
Reconsideration of tactical decisions and judgment calls does not PortMarina filed a complaint, seeking relief from Everglades, Best 
constitute a basis for finding excusable neglect. Geerv. Jacobsen, 880 Roofing,andGAFunderFlorida'sCondominiumAct,;whichcontains 
So. 2d 717,720-21 (Fla. 2d DCA 2004). We find the trial court abused an implied warranty of fitness and merchantability statute. §718.203, 

Fla, Stat. (2012). GAF filed a motion to abate or in the alternative to 
dismiss, arguing that section 718.203(2) does not apply to product 

neglect, and granted their motion to dismiss. 

its discretion in finding excusable neglect in this case. 
Conclusion 

Based upon the clear and unambiguous language in Florida Rule manufacturers hke GAF. The trial court entered an order dismissing 
of Civil Procedure 1.061(g) setting forth a sixty day time limit from C o U n t 111 o f complaint, the only count against GAF, relying on 
the date of service within which forum non conveniens dismissal Harbor Landing Condominium Owners Ass n. v. Harbor Landing, 
motions must be brought, we conclude appellees untimely raised their LLC,18 So. 3d 120 (Fla. 1 st DCA 2012), and Leisure Resorts, Inc. v. 
motion to dismiss. Further, we find appellees failed to establish Fn"lkJ- Rooney, Inc., 654 So. 2d 911 (Fla. 1995), in determining that 
excusable neglect as the reason for the untimely filing. Accordingly, GAF was a manufacturer and not a "supplier" within the meaning of 
the trial court abused its discretion when it granted appellees'motion section 718.203(2), 
to dismiss. We therefore reverse the order of dismissal, and remand for 
further proceedings consistent with this opinion. 

Reversed andremanded. (DAMOORGIAN, C J . , and STEVENSON, J, 
concur.) 

Analysis 
• Port Marina argues that the trial court erred in granting GAF's 

motion to dismiss Count HI because it sufficiently alleged that GAF 
was a "supplier" within the meaning of section 718.203(2). Port 
Marina also contends that the trial court erred in failing to grant leave 
to amend the complaint. lKinney Sys.,Inc. v. Cont'llns. Co., 674So. 2d 86 (Fla. 1996) 

Alleged Error in Granting GAF's Motion to Dismiss 
We review the sufficiency of a complaint in a civil action de novo. 

Harbor Landing, 78 So. 3d at 121. In testing the legal sufficiency of 
a complaint, we accept all well-pleaded facts and reasonable infer-

Condominiums—Condominium's action under Condominium Act 
against contractor and against manufacturer of roof coating product 
for breach of warranty of fitness and merchantability—No error in , 
dismissing claim against manufacturer on ground that complaint failed ences from those facts as true, Graves v. City ofPompano Beach, 74 
to sufficiently allege that this defendant was a supplier of materials to S°- 3 d

-
5 9 5 . 5 9 7 (Fla- 4th DCA 2011), and confine ourselves to the 

the plaintiff—Allegation that manufacturer entered into a guarantee allegations within the four corners of the complaint, Stubbs v. 
Plantation General Hospital Ltd. Partnership, 988 So. 2d 683,684 
(Fla. 4th DCA 2008). The motion to dismiss should be affirmed if the 
plaintiff did not allege all the essential elements of a cause of action. 
Affiliates for Evaluation and Therapy, Inc. v. Viasyn Corp., 500 So. 2d 

contract with contractor who used coating product was not enough to 
establish that defendant supplied materials to the plaintiff—Error to 
deny plaintiffs request for leave to amend 
THE PORT MARINA CONDOMINIDM ASSOCIATION, INC., Appellant, v. ROOF ^ o r i 
SERVICES, INC., d/b/a BEST ROOFING, EVERGLADES, LLC. and BUILDING 6 8 8 , 6 8 9 (Fla. 3 d D C A 1987) . 
MATERIALS CORPORATION OF AMERICA a/k/a GAF MATERIALS CORPO-
RATION, Appellees. 4th District. Case No. 4D12-3693. September 4,2013. Appeal 
from the Circuit Court for the Seventeenth Judicial Circuit, Broward County; Carol-
Lisa Phillips, Judge; L.T. Case No. 12-1310125. Counsel: Jennifer Walker of Jennifer 
Walker, P.A., Fort Lauderdale and Robin F. Hazel of Hazel Law, P.A., Pembroke 
Pines, for appellant. H. Randal Brennan of Brennan & Kretschmer, Vero Beach, for 
appellees. 

The Florida implied warranty of fitness and merchantability statute 
for condominiums states, in relevant part: 

(2) The contractor, and all subcontractors and suppliers, grant to the 
developer and to the purchaser of each unit implied warranties of 
fitness as to the work performed or materials supplied by them 

§ 718.203(2), Fla. Stat. (2012) (emphasis added). 
(PER CURIAM.) Florida's Condominium Act provides for a warranty 
of fitness and merchantability as to work provided by contractors and 
materials provided by suppliers for condominium developments, but 
not as to the manufacture of construction materials. Appellant, the 
PortMarina Condominium Association ("PortMarina"), soughtrelief 
against Appellee, GAF Materials Corporation ("GAF"), under the 
Act, but the trial court dismissed the complaint for failure to suffi-
ciently allege that GAF was a supplier. Although the trial court did not 
err in dismissing Port Marina's complaint, we reverse, holding that 
Port Marina should have been granted leave to amend. 

Factual Background 
Everglades, LLC ("Everglades"), the developer of the Port Marina 

The essential elements of a cause of action under this statutory 
provision against a supplier are: (1) the defendant is a supplier of 
materials to a condominium; (2) the materials failed to conform to the 
generally accepted standards of merchantability applicable to goods 
of that kind, or the materials failed to conform to the requirements 
specified in the contract; and (3) the failure of the goods to conform 
was a proximate cause of the plaintiff s damages. See Leisure Resorts, 
654 So. 2d at 914. "Supplier" and "manufacturer" are not defined in 
Chapter 718, Florida Statutes. Black's Law Dictionary defines 
"supplier" as "a person engaged, directly or indirectly, in the business 
of making a product available to consumers," and "manufacturer" as 
"a person or entity engaged in producing or assembling new prod-
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ucts." Black's Law Dictionary (9th ed. 2009). 
In Harbor Landing, the court affirmed the dismissal of the 

appellant's claim under section 718.203(2) because the appellant 
failed to sufficiently plead the first essential element—that the 
appellee was a supplier of materials to the condominium. See Harbor 
Landing, 78 So. 3d at 121. The court determined that the appellee was 
not a supplier but merely a manufacturer that "had no knowledge of 
the condominium project" and "did not supply anything for the 
condominium project." Id. The court did not, however, create a 
categorical rule for manufacturers and stated," [t]his is not to say that 
a manufacturer can never be considered a supplier for purposes of the 
warranties provided in section 718.203(2)." Id. 

Here, Port Marina's complaint alleged the following: GAP issued 
a written warranty for TOPCOAT to Everglades, GAP sent a repre-
sentative to inspect the roof after Port Marina complained of roof 
leaks, the product break-down failure of TOPCOAT is evidenced by 
a white material across all roof surfaces, and the product failure will 
continue to impair the roof's function and cause property damage. 
Count III, the sole count against GAP, states, in relevant part: 

37. Roof Product Manufacturer [GAF] owes a duty to [Port] 
Marina to exercise reasonable care, technical skill and ability in 
performing its obligations in supplying the roof system materials for 
the Marina's roofing system. 

complaint. We reverse and remand for further proceedings. 
Reversed and remanded. (WARNER, CONNER, JJ.,andLEVENSON, 

JEFFREY R., Associate Judge, concur.) 
* 

Criminal law—Jurors—Challenges—Peremptory—Racial discrimi-
nation—Race-neutral explanation—Genuineness—Trial court erred 
in finding state's proffered reason for challenge to African-American 
prospective juror to be genuine where that prospective juror, having 
had a relative previously arrested, was similarly situated to two white 
jurors already empaneled—It was error to determine genuineness of 
strike by focusing on facts that state had previously stricken non-
African-American jurors and that two African-Americans remained 
on the panel 
MARIN STROIA, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case 
No. 4D12-1369. September 4,2013 . Appeal from the Circuit Court for the Seventeenth 
Judicial Circuit, Broward County; David A. Haimes, Judge; L.T. Case No. 11-
810CF10A. Counsel: Carey Haughwout, Public Defender, and Richard Greene, 
Assistant Public Defender, West Palm Beach, for appellant. Pamela Jo Bondi, Attorney 
General, Tallahassee, and Laura Fisher, Assistant Attorney General, West Palm Beach, 
for appellee. 

(LEVINE, J.) The issue presented for our review is whether the trial 
court erred in allowing a peremptory strike of an African-American 
juror by the state, where the state accepted two white jurors who were 
similarly situated to the African-American juror. We find that the trial 
court erred in finding the state's race-neutral reason for striking that 
African-American juror to be genuine, and as a result, we reverse 
appellant's convictions and remand for a new trial. 

Appellant was charged with one count of trespass of a structure 
with a firearm and one count of improper exhibition of a firearm, after 
appellant entered the Broward County Courthouse through the exit 
door with a firearm. 

At trial, during jury selection, prospective juror 2, who was white, 
stated that her brother had been arrested in the past for illegal drugs. 
Juror 2's father had also been arrested, but juror 2 did not know what 
her father's arrest was for. Juror 2 indicated that neither of these 

(Emphasis added). 
Even if we confine ourselves to the allegations within the four 

corners of the complaint and take all allegations to be true, the 
complaint did not sufficiently allege the first element—that GAF was 
a supplier of materials. It did not contain any allegations that GAF 
furnished, sold, or delivered anything to Everglades or Port Marina, 
i.e., that it "was in the business of making the product available to 
consumers," as opposed to merely "producing or assembling" the 
product that Best Roofing, a roofing contractor, not a consumer, then 
purchased and used for the roofing project. The allegation that GAF 
entered into a guarantee contract with Everglades is not enough to 
establish that GAP supplied materials to Port Marina. Likewise, 
merely pleading that GAF owes a duty to exercise reasonable care in 
"supplying" TOPCOAT is insufficient to establish that GAF was in 
fact a supplier within the meaning of section 718.203(2). 

Because Port Marina's Complaint against GAF did not sufficiently 
allege an essential element of a cause of action under section 
718.203(2), we affirm the trial court's Order granting GAF's motion 
to dismiss Count III of the Complaint. 

incidents would affect her ability to be a fair and impartial juror. 
Prospective juror 9, who was white, also stated that her stepbrother 

had been arrested for drugs. Juror 9 stated that her stepbrother's arrest 
would not affect her ability to be fair and impartial. 

Prospective jurors 5 and 15 were African-American. Neither juror 
5 nor juror 15 had close family members who had been arrested. 

Prospective juror 22 was also African-American. Juror 22 
described himself as "[qjuiet." Juror 22 had two brothers and a sister 
who had been arrested. One of juror 22's brothers was arrested for a 
" [d]rug charge." Juror 22 did not know what his other brother and his 
sister had been arrested for. Despite these arrests of his family 
members, juror 22 confirmed that he could be a fair and impartial 
juror. 

Alleged Error in Dismissing Without Granting Leave to Amend 
The standard of review for orders denying leave to amend a 

complaint is abuse of discretion. See Soucy v. Casper, 658 So. 2d 
1017,1018 (Fla. 4th DCA1995). Leave to amend a complaint should 
be liberally granted "when justice so requires", Fla. R. Civ. P. 
1.190(a), and should be denied when the privilege to amend has been 
abused or if the amendment would be futile to state a cause of action. 

Early on in the selection process, jurors 2 and 5 were on the 
proposed jury. After the state exercised a peremptory challenge, juror 
9 entered the proposed jury. After several more strikes were exercised, 
juror 15 entered the panel. The state accepted a panel containing these 
four jurors. More strikes were then exercised, and juror 22 entered the 
proposed panel. The following ensued: 

Soucy, 658 So. 2d at 1018. "A denial of leave to amend a pleading is 
an abuse of discretion where the proffered amendment indicates that 
a plaintiff can state a cause of action." Wayne Creasy Agency, Inc. v. 
Maillard, 604 So. 2d 1235,1236 (Fla. 3d DCA 1992). 

Here, Port Marina requested leave to amend in a motion for 
rehearing. Port Marina should be given leave to amend to more clearly 
allege that GAF was a supplier within the meaning of section 
718.203(2). Port Marina has not abused its privilege to amend, as this 
was the first time that it requested leave to amend. The complaint is 
amendable to state a cause of action if Port Marina can allege facts 
showing that GAF is a supplier within the meaning of section 

[State]: State would strike number 22 
THE COURT: That's the State's last peremptory. 
[Appellant]: Judge, I'm going to ask for a race neutral reason on 

[juror 22], 
THE COURT: Let the record reflect that [juror 22] is a black male. 

State. 
[State]: Yes, Your Honor. [Juror 22] has stated that several of his 

family members have been airested for drug charges, various charges 
in Broward County. 

718.203(2). 
The trial court erred in not granting Port Marina leave to amend the 


