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Call to Order.  The Chair, Kristen M. Lynch, called the meeting to order at 1:05

Administrative Matters.   The Chair appointed Stephen Heuston as secretary for the meeting.

Attendance.  The following members and guests were in attendance:

Kristen M. Lynch (Chair)

Linda Griffin-Keliher (Vice Chair)

Rick Gans

Stephen Heuston

Charlie Nash

Carlos Rodriquez

Joan Crain

Richard White

Chase Adams*

Howard Payne

Gerald Flood

Anne Buzby

* Guest

Approval of Minutes.  The minutes of the September 24, 2009 meeting at the Ritz Carlton, Naples, FL were approved as read.

Discussion of  In re Sarah E. Baker, Debtor (U.S. Bankruptcy, Middle District), 401 B.R. 500, January 29, 2009.   The Committee at its last meeting discussed the Baker case whereby the federal bankruptcy court, interpreting Florida Statute 222.21(2), held that the debtor’s interest in her Keogh plan was not exempt under F.S. 222.21(2) because the debtor was the only participant who shared in the benefits and protections of the plan.  The debtor argued that the pension plan was exempt under 222.21(2) as the plan was a prototype standardized profit sharing plan that received various letters from the Department of the Treasury stating that the plan was in compliance with federal regulations. The Committee believes the Court came to the wrong conclusion by relying upon case law interpreting a prior version of 222.21.  Under the current version of 222.21 it would be clear that the plan was exempt from the claims of creditors.  The Section’s Amicus Committee filed an amicus brief in the appeal.  The Chair reported that the case was reversed and remanded to the lower court.  A win for our Committee and the Amicus Committee.

Discussion of Robertson v. Deeb, ___ So.3d ____, 2009 WL 2476529 (Fla.App. 2 Dist.), 34  Fla. L. Weekly D1661, August 14, 2009.    The Committee at its last meeting reviewed and discussed the Robertson case whereby the Second District Court of Appeals held that Mr. Robertson’s claim for exemption of his inherited IRA under Florida Statute 222.21(2) was not exempt because the statute does not exempt inherited IRAs but only exempts the original funds contributed by the IRA account holder.   Carlos Rodriquez researched and reported on the origins of statute 222.21.  In 1987 Jack Boggs and Steve Barber with Fowler and White drafted the original version of 222.21.  They testified before the State legislature to urge passed of the bill.  They wrote a Florida Bar Journal article after the passage of the bill.  Carlos spoke with Mr. Barber and a copy of the Robertson case was sent to him.  Mr. Barber believes the case goes contrary to the statutory intent, which intent he believes was to exempt beneficiaries of inherited IRA from their creditors.  Mr. Barber does not suggest our Committee rewrite the current statute but instead to write a Florida Bar Journal article to explain the poor reasoning of the opinion in Robertson.  The Committee agreed not to rewrite the statute and agreed that a Bar Journal article should be written.  Linda Griffin and Carols Rodriguez agreed to work on the article.  

Status of Committee Proposed IRA Divorce Statute.  A final version of the IRA divorce statute was approved by the Executive Council at the prior meeting in Naples.  Martha Edenfield, the Section’s lobbyist, is working on finding a legislative sponsor for the bill.  Martha reported that N.Y. Life Insurance Co. has a problem with the burden on the insurance company of the Affidavit.  The Committee voted on a motion to change the legislative proposal so that if the life insurance policy or annuity was “qualified” then it would need an affidavit but if the life insurance policy or annuity was “non-qualified” then no affidavit would be required (the “bifurcation” motion).  This motion was passed.  The Committee then voted on a motion to completely exempt life insurance and annuities from the affidavit portion of the bill (the “free ride” motion).  This motion did not pass.  Linda Griffin suggested we get back in touch with the representative from New York and see if they will agree to the bifurcation revision to the bill if not, then come back to the Committee and the Committee can discuss reconsideration of the “free ride” motion.

Charity-Owned Life Insurance (CHIRA) Discussion.  Chase Adams, attorney and Managing Director, Adams Associates, Ft. Lauderdale, spoke at the prior Committee meeting in Naples and was asked to come back and speak with the Committee to further explain this charitable IRA planning technique.  CHIRA is a charitable planning method whereby a donor, using the donor=s self-directed IRA, loans money from the IRA to the charity to allow the charity to purchase life insurance on the donor without triggering immediate income taxation on the IRA distribution and allowing the charity to receive an immediate up front donation without having to wait until the donor dies.  Sound too good to be true?  This concept was approved in PLR 200741016 (copy of PLR attached).  The technique works like this:

· Donor rolls-over funds from the donor IRA to a self-directed IRA.

· A loan is made from the donor=s self-directed IRA to the intended charity.  For example a loan of $100,000.  The loan to the IRA is secured by a new life insurance policy purchased by the charity on the life of the donor.  The charity signs a promissory note in favor of the IRA.

· The charity collaterally assigns to the custodian of the self-directed IRA that portion of the death benefit equal to the outstanding loan.

· The charity allocates a portion of the loan, say $50,000, to pay on-going premiums for the new policy on the life of the donor.

· The charity is only obligated under the terms of the loan to pay annual interest only.

· The charity reserves, say $30,000, to make the interest payments, giving the charity $20,000 for immediate unrestricted use.

· When the donor dies (which the charity is betting on earlier rather than later because the less premiums and interest the charity has to pay the more the charity receives) the charity receives the $100,000 death benefit from the life insurance policy, which the charity uses to pay off the principal balance on the loan.

Mr. Adams explained that Morgan Howard & Company owns the rights to promote and market this estate planning technique by purchasing a license from the taxpayer who received the PLR.  A Committee member asked, “what comfort is the PLR to the charity” since a PLR is only directed to the taxpayer that requested the PLR.  Another member asked Mr. Adams for a flow chart to better understand this technique.  Mr. Adams said he would email a flow chart to Kristin Lynch.  Mr. Adams did add that the IRA account owner is not entitled to a charitable income tax deduction by use of this technique.  Mr. Adams stated that several large insurance companies have agreed to provide life insurance policies for the IRA account owner:  ING, Union Central, AXA (formerly Equitable) and Minneapolis Life.


Future Committee Business.  A committee member suggested that at a future meeting we invite a representative from Bernstein Global Wealth Management come and speak to our Committee on the topic of conversion of traditional IRAs to a Roth IRA.

Adjournment.  The meeting was adjourned at 3:00 p.m.

Respectfully submitted for the Committee by Stephen Heuston, Secretary for the Meeting.
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