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State and Federal Appellate Decisions:

Bari Builders, Inc. v. Hovstone Properties Florida, LLC, 2014 WL 3843070 (4D14-765, August 6, 2014). 

Court finds that the presence of an additional dispute resolution clause does not render an otherwise valid arbitration clause ambiguous if the two can be read in a complimentary fashion.  A condominium association sued the contractor for construction defects and the contractor brought a third-party complaint against its subcontractor.  Subcontractor moved to compel arbitration citing an unambiguous arbitration provision.  The trial court denied the motion because the subcontract also contained the following language: In all actions the parties waive the right to jury and agree to determination of all facts by the court. The appellate court reversed.  The two provisions could be read together to mean “that the parties agree to submit any ‘controversy or claim’ to arbitration and, thereafter, any award may be reduced to judgment in court without the right to a jury trial.  Additionally, in the event that the parties choose to waive their right to arbitrate, the clause provides that any ‘action’ in court will be in the form of a bench trial.”

Postel Industries, Inc. v. Travelers Casualty and Surety Company of America, 2014 WL 3594306 (USDC, Middle District of Florida, July 18, 2014).

District Court confirms arbitration award and sanctions opposing counsel.  Postel Industries, Inc., a subcontractor to Brasfield & Gorrie, LLC, opposed B&G’s motion to confirm an arbitration award under the “evident partiality” exception found at 9 U.S.C. § 10(a)(2).  Postel alleged an arbitrator (1) knew two of B&G’s attorneys from prior social gatherings and mediated cases with them; (2) knew but did not disclose that his former secretary was employed by the firm representing B&G; and (3) knew but did not disclose that B&G’s general counsel met the arbitrator’s former law partner at a social gathering in Washington, D.C., during the arbitration.  Judge Dalton set out the rule that “there must be a substantial relationship between the arbitrator and a party in order to establish ‘evident partiality’ under the statute.”  “The evident partiality exception is to be strictly construed,” and the “alleged partiality must be direct, definite and capable of demonstration rather than remote, uncertain, and speculative.”  The judge found Postel’s allegations to be “far too attenuated,” and sanctioned the opposing attorneys for having “no reasonable factual basis” to oppose confirmation.

DOAH Orders:  Nothing to report
	
A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):
Rule 61G4-16.001 regarding written certification examination requirements has been modified with some editorial changes affecting only the ordering of subsections.

b. The following Petitions for Declaratory Statement have been disposed of:

i. Order entered on July 8, 2014, allowed withdrawal of petition filed on March 11, 2014, by Fantastic Fire, Inc., d/b/a Servpro of West Pasco (et. al.) asking whether damage restoration work fails within the definition of “contracting.”

ii. Order entered on July 8, 2014, on the petition filed on March 25, 2014, by iBUi Pools USA, LLC, states that a General Contractor is NOT authorized to build swimming pools and to qualify a business under the same category license.

iii. Order entered on July 8, 2014, on the petition filed on April 3, 2014 by Walter Fitzpatrick, states that section 489.105(3)(j), (k) and (l), allows him to perform electronic lead detection for pools without a license. 

c. This board has received the following Petitions for Declaratory Statement:

i. James T. Sudlow – Petition filed on July 14 2014, seeking the agency’s opinion as to the applicability of section 489.105(3)(a) and section 489.113(3)(c), to a licensed general contractor installing a public interactive water feather (“spray pad” or “spray park”).

ii. Robert Cade – petition filed on July 21, 2014, seeking the agency’s opinion whether an unlicensed handyman or unlicensed subcontractor can make certain repairs (such as: removing and replacing breakers, light fixtures, landscape lighting; installation of drywall; minor plumbing work such as replacing/cleaning faucets; painting; pressure washing, etc.

iii. City of Orlando – petition filed on July 22, 2014, seeking the agency’s opinion as to the applicability of section 489.105(3)(e) and section 489.113(3) regarding licensure required for replacing structural and/or non-structural metal roof panels, decking and purlins.

d. This board has received or disposed of the following Petition for Variance or Waiver (if any): 

i. Peter J. Molodecki, Jr.– Order issued on July 8, 2014 , DENIED waiver from Rule 61G4-16.006 providing that “financial responsibility” and “financial stability” be demonstrated by the lack of any outstanding judgments or unpaid liens in order to obtain license.

ii. Eric Ziegler – Petition received on July 28, 2014, for variance or waiver of Rule 61G4-16.005, which requires that a passing grade is valid only for a period of four (4) years from the date the list of successful candidates is approved by the board.

Editor’s Note regarding DBPR:

On March 7, 2014, DBPR released a mobile application for reporting of unlicensed activities (ULA); as of June 24th, there had been over 2,000 downloads of this application. For the fiscal year ending June 30th, the department conducted 468 “sweeps” of construction sites, and engaged in 34 “sting” operations, usually in conjunction with DFS’s Division of Workers’ Compensation, resulting in 15 arrests in St. Johns County and 20 arrests in Polk County.

For the Construction Industry Licensing Board, 54 cases were closed in June, with 309 cases still pending resolution.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):  None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any). Nothing new to report.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules: None noticed. 

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC:  Nothing Noticed.

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Notice of rule development workshop has been published for new Rule 61G15-18.020 to establish procedures for public participation in public meetings.

ii. Notice of Change has been published for Rule 61G15-20.0010 to make changes in response to concerns raised by Joint Administrative Procedures Committees to the form of the Application for Licensure by Endorsement by removing the affirmation requirements from the rule and the proposed application form.

iii. Notice of Change has been published for Rule 61G15-20.0015 to make changes in response to concerns raised by Joint Administrative Procedures Committees to the form of the Application for Licensure by Examination by removing the affirmation requirements from the rule and the two (2) proposed application forms.

iv. Notice of Change has been published for Rule 61G15-35.003 to make corrections to proposed rule regarding qualification program for Special Inspectors of Threshold Building.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): Allen Gezelman – Order entered on July 2, 2014 on the Petition filed June 3, 2014, seeking a waiver from Rule 61G15-23.002, with respect to the requirement that a professional engineer shall sign by hand all final drawings, specifications, plans, reports or documents.

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed (no proposed rules are pending)

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues.

] 


CODE NOTE: Due to a delay in adoption of the latest NFPA fire codes, the effective date of the next Florida Building has been postponed until December 31, 2014 and will be entitled "Florida Building Code 5th Edition (2014)."

a. This board has proposed, adopted, repealed or amended the following rules (if any): 
i. Notice of change to amendment to Rule 6120-3.015 regarding “Equivalence of Standards” to provide that the posting of incorporated materials on the internet would violate federal copyright laws, and that such materials are available for public inspection and examination at the Department of State, Room 101, R. A. Gray Building, 500 South Bronough Street, or at the Office of Codes and Standards, 1940 North Monroe Street, Room 90, Tallahassee, Florida.

ii. Notice of a public hearing on Rule 61G20-6.002 regarding approval and accreditation of advanced building code training courses on August 22, 2014, beginning at 8:30 a.m. at Trade Winds Resort, 5500 Gulf Blvd. St. Pete Beach, has been published.

b. This board has received or disposed of the following Petitions for Declaratory Statement: 

i. Fire Alarm Systems & Security, Inc., DS 2014-083 seeking clarification of whether section 909, Building (2010) requires a separate Graphic smoke control panel.

ii. Ridgeway Plumbing, Inc., DS 2014-084 – seeking clarification regarding of whether section 2801.5, requires a water heater installed in a garage at the same interior floor elevation to have a pan.

iii. Doors & Access Systems Manufacturing Association, DS 2014-086 – seeking an opinion whether Rule 61G20-3.007 invalidates a state-approved garage if it is modified  with vents for flood control purposes.

8. DBPR/Home Inspectors: Nothing new to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.: Nothing new to report.

“Geology” means the science which includes the treatment of the earth and its origin and history, in general; the investigation of the earth’s crust and interior and the solids and fluids, including all surface and underground waters, and gases which compose the earth; the study of the natural agents, forces, and processes which cause changes in the earth; and the utilization of this knowledge of the earth and its solids, fluids, and gases, and their collective properties and processes, for the benefit of humankind.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing new to report.

11. Asbestos Consultants – Chapter 469, Florida Statutes, and Chapter 61E1, F.A.C.:  Nothing new to report.


B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): Nothing new to report.

	2. Consumptive Use Permits: Chapter 373, Part II: Nothing new to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: 

1. Division of Environmental Health:

a. The following rules have been proposed for creation or amendments: None noticed.

b. The following Petitions for Variance or Wavier have been received or disposed of: Don Orr, Advanced Drainage Systems, Inc. – Order entered on July 15, 2014, GRANTING petition filed on March 25, 2014, regarding Rule 64E-16,009(7) on “septic stack” and the standards for the approval, design and use of alternative treatment systems.  

Editor’s Note: The 2012 repeal of the Department of Health’s authority for plan review and approval of swimming pools and bathing pools appears to have been REINSTATED effective July 1, 2014 by House Bill 7147, which prohibits a building department from accepting an application for a permit to construct a “public” pool (such as at a condominium complex) without proof that an application for an OPERATING permit has been filed with the Department of Health, and prohibits a building department from issuing a Certificate of Completion for a public pool without proof that the DOH has issued the OPERATING permit. This appears to be a compromise that reinstates the role of DOH.

D. Department of Financial Services: 

1.  Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: Nothing to report.

2. Division of Workers’ Compensation – Chapter 440 and 69L FAC: Rule 69L-6.012 is proposed for amendments relating to the process by which corporate offices may apply for exemption.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: 

a. The following rules are being proposed or amended (if any):

i. Rule 69A-21.114 regarding the form used as evidence that fire equipment dealers have insurance coverage.
ii. Rule 69A-37.039 regarding forms for training and certification.

iii. Rule 69A-37.065 regarding programs of study and vocational courses.

iv. Rule 69A-46.016 repeals the use of a specific form regarding evidence of insurance.

v. Rule 69A-62.024 regarding standards for construction, repair and maintenance of places of employment of firefighters.

b. The following petitions for Declaratory Statement have been received or disposed of (if any):

i. Michael Sheehan – petition received on July 10, 2014, regarding application of 2010 Fire Prevention Code 7.4.1.6 as to whether elevators can open directly to spaces such as private offices, tenant floors, residential units or corridors within a building.

ii. David Cash, Polk County Fire Chief – petition received on July 28, 2014, regarding the applicability of sections 633.202(15)(b), 633.226 and 604.50 and the FFPC to a barn or similar structure..

Reminder: Rule 69A-60.003, amended effective May 1, 2013, and adopted NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings). Section 633.0215(6)(b), effective July 1, 2013, EXMEPTS certain structures from application of the Florida Fire Prevention Code. 

ALERT: As a result of 2013 legislation, some panhandle development permits are eligible for 6-month extension due to Tropical Storm Karen.

Legislative Action:  No bills have yet been filed for consideration during the 2015 regular legislative session; typically, no bills are filed in an election year (even) prior to the general election (November), except that Claims Bills have a filing deadline in the Senate of August 1, 2014.
Below are the media and publications posted by your tracked Senators in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Senators. 
Committees
Below are the meeting records and publications posted by your tracked committees for the next or previous 8 days. You will receive email notifications when committee meeting records and publications are posted; according to your account preferences.
You are not tracking any Committees. 
Offices
Below are the media and publications posted by your tracked Offices in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Offices. 
Media
Below are the media and publications posted in the past 7 days. You will receive email notifications when Press Releases, Publications, and Speeches are posted; according to your account preferences.
You are not tracking any Media. 

Respectfully submitted,
Fred R. Dudley, Esq.
Seller E. Sellers, Esq.
Tallahassee, Florida
August 9, 2014.
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