The Florida Bar: Real Property, Probate and Trust Law Section
Construction Law Committee


Construction Regulation Subcommittee Monthly Report
Months of August-September 2016


STATE AND FEDERAL APPELLATE DECISIONS:  

Daake v. Decks N Such Marine, Inc., 2016 WL 4505924 (Fla. 1st DCA 2016) - Court affirms trial court order and discusses the denial of Appellee Decks N Such’s (DNS) claim for relief based on quantum meruit against Cross-Appellee Daake Family Trust 125, LLC. The contract between the parties, DNS, the Daakes, and the Daake family trust LLC, provided for the construction of a seawall on two lots, lot 5, owned by the Daakes and lot 25 owned by the LLC. DNS sued the Daakes for breach of contract and sued the Daake family trust for quantum meruit but did not bring a claim for breach of contract against the LLC. 

The Court found that, while the first page of the seawall contract contained no reference to the Daake family trust as the owner of lot 25 and as signatory to the contract, the Daake’s signed on the last page in their capacity as members of the LLC. The court therefore held that an ambiguity existed in the contract and resolved that ambiguity in favor of the LLC against DNS as drafter. Furthermore, the court discussed that because there was a provision in the contract whereby the owner of the property consented to the filing of liens against the property, the record owner must have been signatory to the contract because a valid lien cannot attach where the “person contracting for improving real property has no interest as owner in the land…” Section 713.11 Fla. Stat.

DOAH ORDERS (if any): 

DBPR v. Boyd – Based on a stipulated facts and law, a general contractor charged with: (1) proceeding on a renovation job without first obtaining applicable permits and inspections; (2) failure to include a statement notifying the homeowner of her rights under the Florida Homeowner’s Construction Recovery Fund; and, (3) failure to include his license number on the contract, was fined $7,000, payment of costs of $487.93, and completion of a live, approved 7-hours continuing education course.

Editor’s Note: While this is only a “recommended” order, and must now go to the CILB for entry of a “final” order, it represents the department’s continuing inquiry and charges regarding a contractor’s failure to obtain building permits before work is commenced.

AGENCY REGULATIONS: 

A. Department of Business and Professional Regulation: 
	
1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

(a) Rule Changes (if any): 

Rule 61G4-12.001 is proposed for amendment to add a new subsection defining the term “Installation or repair” for purposes of swimming pools and spas to include installation and connection of electrical equipment on the load side of the disconnect for that equipment.
 
NOTICE: The board will hold a JOINT rules workshop with the Electrical Contracting Licensing Board on October 28, 2016, in Daytona Beach, on a Petition for Rulemaking filed by the Florida Pool and Spa Association, requesting clarification of the scope of a pool contractor’s license with regard to replacing pool equipment operated by electricity. The proposed would 

Rule 61G4-21.002, 21.003 and 21.004 is being amended to update language and remove obsolete language regarding claims filed for payment from the Florida Homeowners’ Construction Recovery Fund, in accordance with recent statutory changes adding Division II contracts back to the type of such claims that can be made after July 1, 2016 (for payment after January 1, 2017).

Rule 61G4-15.001, regarding qualifications for work experience and verification, has been amended by the board, but have been objected to the Joint Administrative Procedures Committee (“JAPC”) by letter dated December 15, 2015, and the rule changes are not effective until these objections have been addressed. In the meantime, the board has continued to postpone changes to this rule.

(b)  Petitions for Declaratory Statement (if any):

	Larry Carnley – Petition filed on April 5, 2016, seeking a determination of whether the scope of a pool/spa contractor’s license in performing electrical work, has not yet been scheduled for hearing.
Editor’s Note: It is not likely that the board will address this petition in light of the Rules Workshop noted above.

Frank Herranda – Petition filed on August 9, 2016, seeking clarification of section 489.113(3)(c) as to whether a general contractor is authorized to build a concrete swimming pool as long as the electrical portion of the work is subcontracted.

Dave Lowell – Petition filed on January 28, 2016, seeking clarification as to whether a Certified Marine Specialty Contractor scope of work includes the changing out wiring of the boat lift motors to the switch that operates the lift. By order filed on July 26, 2016, the board declined to issue a declaratory statement because the question is already addressed by statute.

Edgar L. Laney, Jr. – Petition filed on March 17, 2016, seeking clarification as to whether a Certified Underground Utility Contractor scope of work includes the installation of water and sewer services to a modular home. By order filed on July 29, 2016, the board declined to issue a declaratory statement because the question is already addressed by statute and involves the conduct of another person.
Richard Eric Smith– Petition filed on March 25, 2016, seeking clarification as to whether the installation of pre-engineered or integrated equipment would require a license, and if so, the type of license required. By order filed on July 29, 2016, the board declined to issue a declaratory statement because the petitioner is not a substantially affected party and does not have standing to request a declaratory statement.

 (c)  Petitions for Variance or Waiver (if any): 

John Arthur Joseph – Petition filed on July 12, 2016, seeking a waiver of the rule requiring a passing exam grade is valid only for a period of four (4) years. 

Ormand Hunter – Petition filed on August 19, 2016, seeking a waiver from the financial responsibility and stability requirements of Rule 61G4-15.006.

Jesus Mesa – Petition filed on August 23, 2016, seeking a waiver of the rule requiring a passing exam grade is valid only for a period of four (4) years. 

Ryan Zurhelde – Petition filed on March 23, 2016, seeking a waiver of the rule requiring a passing exam grade is valid only for a period of four (4) years, was denied by order filed on July 29, 2016, because the petitioner failed to demonstrate a substantial hardship.

Albert Stolte – Petition filed on April 12, 2016, seeking a waiver of the rule requiring a passing grade on the Business and Financial Exam, was denied by order filed on August 31, 2016, because the petitioner failed to demonstrate a substantial hardship.


2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC;

(a)   Rules Changes (if any): Rule 61G6-6.017, requiring that a passing examination grade is valid for a period of two (2) years, is proposed for amended to extend the period of validity to three (3) years.

(b)   Petitions for Declaratory Statement (if any): None noticed.

(c) Petitions for Variance or Waiver (if any): None noticed.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

(a) Rules Changes (if any): None noticed.

(b) Petitions for Declaratory Statement (if any): None noticed.

(c) Petitions for Variance or Waiver (if any): None noticed.

4. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

(a)    Rules Changes (if any): 

Rule 61G15-23.001 and 23.003 amendments are proposed for change to exclude FDLOT PEDDS system documents from having to be electronically sealed.

Rule 61G15-24.001 to reduce licensure fees and established fees for CE courses.

Rule 61G15-30.003 to review the rule’s requirements that all codes and standards be listed and identified in the engineering documents.

(b)  Petitions for Declaratory Statement (if any): None noticed. 

(c)   Petitions for Variance or Waiver (if any): None noticed.

5. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

(a)  Rule Changes: (if any): 

Rule 61G19-6.017, regarding one and two family dwelling inspector certificates to for updating for recent statutory changes (House Bill 535)

(b)   Petitions for Declaratory Statement (if any): None noticed.

(c) Petitions for Variance or Waiver (if any): None noticed.

6. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues, but is specifically authorized to issue declaratory statements interpreting sections of the code.
] 

Note: The current Florida Building Code is the 5th edition (2014).

(a) Rule Changes (if any): 

Rule 61G20-1.001 – to update the 5th edition (2014) as approved by the commission June 8, 2016.

In addition, the commission has announced a series of meetings of its various Technical Advisory Committees (TACs) for the purpose of taking public input on changes to the 6th edition (2017) of the Florida Building Code.

1. To review and accept report regarding the State’s latest draft of the commercial energy building code “6th edition (2017)” meets or exceeds the provisions of ASHRAE 909.1-2013, via conference call at 10 a.m. on September 12th.

2. To make changes to the 6th edition (2017) of the Florida Building Code, regarding the Energy Conservation Code, and to take up the recommendations of the Energy Rating Index Workgroup regarding “onsite renewable power generation,” via conference call at 10 a.m. on September 21st. 

3. To review and accept public comments regarding the TAC’s action son the proposed code modification EN6727 and 6933 for the 6th edition (2017) update, via conference call at 10 a.m. on September 30, 2016.

(b) Petition(s) for Declaratory Statement (if any):

Sprint Corporation – seeking a determination of whether Chapters 1, 16, 31 & 35, Florida Building Code 5th edition (2014) applies to petitioner and seeking clarification regarding conflicting information between the Florida Building Code and TIA-222-G regarding the design wind speeds for communication towers.
Editor’s Note: The commission has considered similar questions in the past and has applied the “more specific requirements applies over general requirements” statutory provision to hold that the TIA controls.

Kathleen Wilkes – seeking clarification as to whether the City of Pensacola is correctly applying Section 553.503(6) to existing buildings.

Innovative Construction Inspections, Inc. (DS 2016-063) – seeking clarification as to the applicability of Sections 468.603 and 553.791 as to the use of smartphone telecommunications for private provider inspections and reports.

(c) Petitions for Variance or Waiver (if any): None noticed.

(d) Petitions for Interpretation of Building Code (if any): None noticed.

C. Department of Financial Services:

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

Division of Workers’ Compensation – Chapter 440 and 69L FAC: 

(a) Rule Changes (if any):

Rule 69L-6.028 – clarification of time periods of employer non-compliance for penalty calculations and imputation of employer’s payroll.

Rule 69L-6.035 – defines remuneration to include expense reimbursements, and that occurring on the day the stop-work order is issued. 

(b) Petitions for Declaratory Statement (if any): 

Evelio Garavito – Petition filed on June 8, 2016, seeking clarification of whether the City of Miami Beach may deny issuance of a building permit solely because the contractor has an exemption certificate, was denied by Final Order entered in Case No. 192776 on August 31, 2016, because such determination is outside of the agency’s jurisdiction.

(c) Petitions for Variance or Waiver (if any): None noticed.

Legislative Action:  There is nothing to report at this time; the next regular legislative session is due to commence on March 7, 2017 for 60 consecutive calendar days. No bills will be filed prior to the General Election on November 8, 2016, except Senate Claims bills that are required to be filed no later than August 1, 2016; as of that date, nine (9) such bills have been filed.
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