


WHITE PAPER

REVISIONS TO FLORIDA’S PUBLIC PROCUREMENT FRAMEWORK
Section 287.055, Florida Statutes (2025)
Section 255.065, Florida Statutes (2025)


I. SUMMARY

The purpose of this proposal is to request that the Real Property, Probate, and Trust Law (“RPPTL”) Section of the Florida Bar advocate for the Florida Legislature to revise Florida’s statutory public procurement framework to: (i) resolve conflicts between Florida’s Consultants’ Competitive Negotiation Act (“CCNA”) – Section 287.055, Florida Statutes (2025) – and Florida’s Public-Private Partnerships (“P3”) law – Section 255.065, Florida Statutes (2025); (ii) harmonize the CCNA with foundational legal principles and developments in the public procurement arena; (iii) clarify an ambiguity in the P3 law relating to procurement of performance and payment bonds; and (iv) reinstate certain exemptions from public records and public meeting requirements of Florida’s Sunshine Law, for unsolicited P3 proposals.

Florida’s statutory public procurement framework is intended to ensure fair, transparent, and responsible spending of public funds through competitive processes. It is the mechanism by which governments safeguard public funds, maintain transparency in decision-making, and ensure that essential projects are delivered in a manner that promotes confidence, fairness, and value for taxpayers. However, there is tension within current public procurement statutes that makes it increasingly difficult for agencies to achieve these objectives, requiring amendments to reconcile conflicts among state laws and to reflect the evolving framework of Florida’s public construction and infrastructure industry.

Florida’s public procurement statutes currently contain several internal conflicts and ambiguities that impede the efficient delivery of public projects and expose responsible public entities to unnecessary legal and audit risk. Most notably, recent amendments to Florida’s Public-Private Partnership statute authorize responsible public entities to accept and negotiate unsolicited P3 proposals without initiating a competitive procurement process, while simultaneously retaining language stating that P3s remain subject to the requirements of the CCNA. These provisions are irreconcilable when applied to design-build or DBFOM P3 projects and create uncertainty regarding whether a competitive solicitation is required. We assume this may be an unintended result. In addition, the CCNA itself contains ambiguities that do not reflect current procurement practice or market realities, including mandatory shortlisting requirements that fail to account for procurements yielding fewer than three qualified respondents, and uncertainty regarding the scope and permissible use of continuing services contracts. Together, these conflicts and gaps hinder the effective use of modern delivery methods and frustrate the Legislature’s intent to provide flexibility while maintaining transparency and accountability.

As such, this legislation proposes revisions to Section 287.055, Florida Statutes (2025) and Section 255.065, Florida Statutes (2025). The proposed revisions clarify and reconcile Florida’s public procurement statutes without expanding substantive procurement authority. Specifically, the amendments confirm that responsible public entities may negotiate unsolicited P3 proposals without initiating a competitive procurement process where authorized by statute; permit shortlisting and ranking under the CCNA when fewer than three firms respond or are qualified; clarify that the categories of continuing services contracts under the CCNA are disjunctive; and address related ambiguities or gaps affecting P3 solicitations, bonding requirements, and Florida’s Sunshine Law exemptions. These changes are intended to provide public entities with clear statutory guidance consistent with legislative intent. This bill does not have a fiscal impact on state funds.

II. CURRENT SITUATION

a. The CCNA

The CCNA was enacted by the Florida Legislature in 1973.[footnoteRef:1] The CCNA requires state and local government agencies to procure the professional services of an architect, professional engineer, landscape architect, or registered surveyor and mapper using a qualifications-based selection process – i.e., candidates are selected based on competency, qualifications, and experience, rather than price.[footnoteRef:2] Price (professional fees and costs) are only negotiated after a final ranking occurs and the entity selects what it considers to be the most qualified firm for the project.[footnoteRef:3] [1:  Ch. 73–19, Laws of Fla.]  [2:  See, generally, Fla. Stat. § 287.055(4). Prior to enactment of the CCNA, public procurements historically focused on price as the main component of selection.]  [3:  See, generally, Fla. Stat. § 287.055(5).] 


Under the CCNA, a governmental entity must first publicly advertise its need for professional services, providing at least a general description of the project and how interested professionals can apply for consideration.[footnoteRef:4] The entity asks applicants to detail their various qualifications, such as certifications, capabilities, personnel, past record, experience, and other factors the entity determines to be applicable to the particular project. The submission from applicants is typically called a statement of qualifications (“SOQ”). The entity, often through a specialized selection or evaluation committee, will evaluate SOQs based on the advertised evaluation criteria, and select (shortlist) no fewer than the three most qualified firms to conduct further discussions regarding qualifications, approach to the project, and ability to furnish the required services. The entity must also require the shortlisted consultants to give a presentation or to answer the questions of the selection committee.[footnoteRef:5] [4:  Fla. Stat. § 287.055(3)(a)(l).]  [5:  Fla. Stat. § 287.055(4) (a).] 


After the shortlisting and any presentations or question/answer sessions, the entity will rank, in order of preference, no fewer than three firms it considers to be the most highly qualified to provide the requested services. In determining whether a firm is the most qualified, the entity must consider factors such as the ability of professional personnel; past performance; willingness to meet time and budget requirements; and recent, current, and projected workloads of the firms.[footnoteRef:6] The entity will then negotiate a contract with its top-ranked firm for a fair, reasonable, and competitive price.[footnoteRef:7] If the entity and its top-ranked firm cannot agree on price, the entity may terminate negotiations with that firm and move on to negotiate with its second-ranked firm, and so on down the entity’s ranking until an agreement is reached or the entity elects to terminate the procurement.[footnoteRef:8] [6:  Fla. Stat. § 287.055(4)(b).]  [7:  Fla. Stat. § 287.055(5)(a).]  [8:  Fla. Stat. § 287.055(5)(b)-(c).] 


The CCNA has increasingly played a direct role in the competitive procurement of specific construction services. However, while Florida has continued to expand and the construction and infrastructure industry has evolved to include much larger projects and more creative delivery methods, the CCNA has not been updated to reflect this evolution. Over the last decade, Florida has entered the era of “megaprojects,” which require greater collaboration and coordination from the start of design through construction.[footnoteRef:9] The enhanced scale and complexity of these projects, coupled with customized project delivery methods, financing structures, operations and maintenance terms, and contract methodologies, were not commonplace when the CCNA was enacted. Project delivery method innovations push the boundaries of the CCNA in its current legislative form and highlight its gaps and shortfalls. [9:  For example, the $1.2 billion I-595 Corridor Roadway Improvements project completed in 2014; the $1.4 billion Miami Tunnel project completed in 2014; Orlando International Airport’s multi-billion-dollar international terminal and incorporated higher-speed rail; and the $2.3 billion I-4 Ultimate Improvement project.] 


Despite the advancement and evolution of public projects, the last four amendments to the CCNA (2009, 2020, 2023, and 2024) have primarily only been to update the monetary thresholds defining a “continuing contract.”[footnoteRef:10] The disconnect between an outdated statute and Florida’s current infrastructure environment creates tension for public entities and private partners as they attempt to deliver complex projects under an outdated framework. [10:  Ch. 2009-227, Laws of Fla.; Ch. 2020-127, Laws of Fla.; Ch. 2023-304, Laws of Fla.; Ch. 2024-204, Laws of Fla.] 


b. Florida’s P3 Law

Florida’s P3 law became effective on July 1, 2013.[footnoteRef:11] The law provides a framework for public entities to partner with private companies for the construction or upgrade of facilities that are used predominantly for public purposes.[footnoteRef:12] P3 projects involve contractual arrangements between public and private-sector entities that facilitate increased private-sector involvement in the funding and execution of public building and infrastructure projects. The P3 law provides that: [11:  Ch. 2013-223, Laws of Fla.]  [12:  Section 255.065(2), Florida Statutes (2024).] 


It is the intent of the Legislature to encourage investment in the state by private entities; to facilitate various bond financing mechanisms, private capital, and other funding sources for the development and operation of qualifying projects, including expansion and acceleration of such financing to meet the public need; and to provide the greatest possible flexibility to public and private entities contracting for the provision of public services.[footnoteRef:13] [13:  Section 255.065(2)(b), Florida Statutes (2024).] 


In a typical P3 arrangement, a private entity designs, builds, finances, operates, and maintains (“DBFOM”) a public project. Under the P3 model, the public entity – which is typically the owner of the project – is responsible for certain capital investments, permitting, and other obligations. The public entity contracts with a private partner to perform the DBFOM services for the project. That private partner – typically called a “concessionaire” – brings in all key stakeholders under one umbrella or corporate structure. As most P3 projects fall under the design-build family, they are subject to the requirements of the CCNA and, therefore, must be competitively procured via one of the methods that CCNA sets out for design-build contracts.

Florida’s P3 law was amended effective July 1, 2024 to provide responsible public entities with an alternative process for accepting unsolicited P3 proposals.[footnoteRef:14] Pursuant to the 2024 amendment, public entities are able to accept unsolicited P3 proposals without undertaking a public bidding or solicitation process, provided that the responsible public entity follows certain steps enumerated in the statute.[footnoteRef:15] Curtailing the public bidding process allows public entities to bring P3s stemming from unsolicited proposals to completion quickly and cost-effectively.[footnoteRef:16] [14:  A private entity can submit an unsolicited P3 proposal to a public entity, independent of whether the entity has issued a request for proposals. An unsolicited proposal can range from a new P3 project; to more efficient models to manage existing projects; to improvements to a public entity’s P3 pipeline. Allowing unsolicited proposals encourages private entities to propose more efficient and/or effective ways to deliver public projects, even if the need has not yet been identified by the public entity.]  [15:  The steps include: (i) holding an initial duly noticed public meeting at which the proposal is presented and affected public entities and members of the public are able to comment; (ii) holding a second duly noticed public meeting at which public comments can be submitted and at which the public entity must determine the proposal is in the public interest; and (iii) publishing a report in the FAR for at least seven days that includes the public entity's public interest determination and addresses the factors considered in making the determination with findings based on each considered factor. Ch. 2024-96, Laws of Fla.]  [16:  Ch. 2024-96, Laws of Fla.] 


c. Conflicts Between the CCNA and Florida’s P3 Law

Florida’s P3 law and the CCNA diverge on two critical components: (i) mandatory adherence to a public procurement process; and (ii) the required number of proposers that must be included on a shortlist.

First, as noted above, under the P3 law, a public entity that receives an unsolicited proposal can essentially bypass the statute’s competitive procurement requirements and proceed with entering into a contract with the proposer, subject to certain considerations. However, the last subsection of Florida’s P3 law, left untouched by the 2024 amendment, provides that “This section does not waive any requirements of [§] 287.055.”[footnoteRef:17] This language has been in place since the enactment of the P3 law and it clearly communicates the Florida Legislature’s original intent that P3 projects be subject to the CCNA. [17:  Section 255.065(14)(f), Florida Statutes (2024).] 


The CCNA, however, does not provide a responsible public entity with any option to bypass a competitive procurement process. Instead, the CCNA, under subsection (9),[footnoteRef:18] which sets forth base requirements for the competitive proposal selection process of design-build contracts, requires the solicitation of competitive proposals with the qualification and selection of no fewer than three design-build firms. Nowhere in these CCNA procedures can the public bidding process be bypassed. This results in an incompatible conflict between the P3 law and the CCNA in instances where a responsible public entity receives an unsolicited proposal for a P3 project subject to the design-build requirements of the CCNA, but desires to proceed without engaging in a competitive procurement process. The tension between the CCNA and the P3 law does not reflect a policy choice to subordinate one statute to the other, but rather appears to stem from partial legislative amendment. The Legislature expressly expanded the unsolicited proposal framework for P3s in 2024, yet left intact language in Section 255.065 stating that P3 procurements remain subject to the CCNA. At the same time, the CCNA contains no mechanism permitting a responsible public entity to bypass a competitive solicitation or to negotiate with a single proposer. As written, the statutes direct public entities to engage in mutually exclusive conduct. Clarifying amendments are therefore necessary to reconcile these provisions and to ensure that the statutory scheme operates coherently when applied to unsolicited P3 proposals delivered through design-build or DBFOM structures. [18:  Section 287.055(9), Florida Statutes (2024).] 


Second, while the CCNA requires that no less than three proposers be included on a shortlist,[footnoteRef:19] the P3 law is silent on a minimum number of proposers that must be selected for further consideration. Rather, the P3 law provides that “if only one proposal is received, the responsible public entity may negotiate in good faith” with that proposer.[footnoteRef:20] Section 255.065’s express allowance of negotiation with a single proposer in certain circumstances, including unsolicited proposals and situations where only one proposal is received, is fundamentally inconsistent with the CCNA’s three-firm mandate. The CCNA provides no procedural mechanism for proceeding where fewer than three proposers exist, leaving responsible public entities without clear guidance as to how these statutes are to be applied concurrently. This inconsistency exposes public entities to unnecessary risk of bid protest, audit findings, or post-award challenge and underscores the need for statutory clarification to reconcile these provisions. [19:  Section 287.055(4)(a), Florida Statutes (2024).]  [20:  Fla. Stat. § 255.065(5)(c).] 


d. Gaps in the CCNA

Continuing Contracts. 

A public entity may require recurring or smaller-scale professional services without the need to conduct a competitive solicitation for each individual assignment. In those instances, the CCNA allows the entity to enter into what is known as a “continuing contract.” Under the CCNA, a continuing contract is a contract for professional services that permits the firm to provide services for multiple projects on an as-needed basis, subject to statutory monetary thresholds.[footnoteRef:21] The CCNA allows the entity to enter into a continuing contract in three instances: [21:  Fla. Stat. § 287.055(2)(g)(1).] 


a) Where the firm provides professional services to the entity for projects in which the estimated construction cost of each individual project under the contract does not exceed $7.5 million;

b) For study activity, if the fee for professional services for each individual study under the contract does not exceed $500,000; or

c) For work of a specified nature as outlined in the contract required by the entity, with the contract being for a fixed term or with no time limitation except that the contract must provide a termination clause.[footnoteRef:22] [22:  Fla. Stat. § 287.055(2)(g) (emphasis added).] 


(Emphasis added).

These three instances create an exception to the competitive bidding requirements of the CCNA, as the statute provides that “[f]irms providing professional services under continuing contracts may not be required to bid against one another.”[footnoteRef:23] [23:  Fla. Stat. § 287.055(2)(g)(2).] 


Notably, because of the “or” language, agencies may read these three categories independently (i.e., disjunctively). However, the Attorney General of Florida has opined that there is ambiguity in this statutory language and that the monetary threshold provided in the first category also applies to the third category of continuing contracts.[footnoteRef:24] Thus, a contract for “professional services of a specific nature as outlined in the contract” and in excess of the threshold set forth in subsection (g)1.a., is “outside the scope of the ‘continuing contract’ exception of Section 287.055(2)(g), Florida Statutes, and any such contract would be subject to the other competitive procedures of the CCNA.”[footnoteRef:25] The Attorney General Opinion overlooks that the term “or” is disjunctive, not conjunctive – thereby creating confusion in administrative practice leaving agencies uncertain about how to apply the continuing contract provisions in subsection (c). The more appropriate interpretation of the CCNA is that subsection (c) is its own exception and is not constrained by the monetary limitations in subsections (a) and (b). Clarifying that subsection (2)(g)1.c. constitutes an independent exception restores the statute’s plain meaning and provides agencies with clear, administrable guidance. [24:  Op. Att’y. Gen. Fla. 2013-28 (2013).]  [25:  Id.] 


Government Solicitation of P3s Subject to the CCNA. 

Although P3 projects are subject to the CCNA, the CCNA is silent with respect to requirements for when a public entity solicits a P3 project. More specifically, is the public entity required to proceed with a two-step design-build process? Or, alternatively, can the public entity select a developer through a one-step process without an associated design team, and require the developer to procure its design and construction team in a manner that complies with the CCNA? In practice, project participants must carefully traverse this statutory gray area. It is, therefore, logical and appropriate for the CCNA to be amended to clarify the requirements for when a public entity solicits a P3 project. 

Absent such clarification, responsible public entities face uncertainty as to whether compliance with the CCNA must occur at the developer-selection stage or may be satisfied through downstream procurement of professional services by the selected developer. This ambiguity creates inconsistent procurement approaches across agencies, increases the risk of protest or audit challenge, and discourages use of P3 delivery structures that are otherwise authorized under Florida law. Clarifying the statute would provide public entities with a predictable and defensible framework for soliciting P3 projects while preserving the CCNA’s core objectives of qualifications-based selection and transparency.

Phased Design-Build and Integrated Project Delivery.

Progressive design-build, known and referred to as Phased Design-Build in Florida, is a variant of the design-build project delivery methodology, in which the same entity is responsible for both designing and constructing a project. Unlike a traditional design-build project, where proposals include technical and pricing considerations for both design and construction, in the progressive model the design-builder is selected early in the project’s planning stage to ensure that the design-build firm is part of the collaboration and development of the design as part of a step-by-step progression through construction. The  procurement is essentially two-phases, with a design-build firm selected based on qualifications and a contract for preconstruction and design services negotiated as part of phase one. For phase two, once the design achieves a stage where it can be priced (usually between 90% design development and final design submittal), the parties will negotiate, and sign a guaranteed maximum price (“GMP”) amendment to the base contract. The GMP amendment will contain the final design and construction scope, total pricing (Schedule of Values), and the project schedule. Phased design-build projects are becoming increasingly popular in Florida for projects where the scope is not fully definable at the project’s planning phase and the owner seeks to collaborate with the design-builder to progress toward a completed design.

Since the design-builder is selected so early in the process – before a project scope or design exists – construction costs, fees, and scheduling typically cannot be a part of the competitive procurement process. Thus, the design-builder on a phased design-build project is selected based on qualifications. The CCNA does not expressly reference the phased design-build model in its subsection on application to design-build contracts,[footnoteRef:26] though its qualifications-based selection process is consistent with the phased design-build method. However, the specifics of the qualifications-based selection process can put the procurement of a phased design-builder at odds with federal procurement requirements where federal grants or federal funding is involved. This is because federal grants and funding for projects often require consideration of pricing during the procurement process – a consideration not allowed under the qualifications-based selection process of the CCNA. This leaves an open question of how to structure the procurement of the phased design-build projects under the CCNA where the project is also subject to federal funding requirements. Meanwhile, FDOT recently revised their statutory framework to expressly permit phased design-build and deal with these very issues—section 337.11, Florida Statutes. [26:  Fla. Stat. § 287.055(9).] 


Integrated Project Delivery (“IPD”) is a fully integrated contracting and project delivery method where all stakeholders – generally the owner, architect, engineer, and contractor – are under a single contract, all working collaboratively toward a common goal, all applying their skill and expertise, and their acceptance of allocated risk, from project inception to completion and potentially through operations and maintenance. In theory, this form of delivery leads to a more efficiently delivered, higher-quality project with less risk of conflict or error due to early, comprehensive collaboration and risk-sharing. The success of IPD turns on qualified entities and team members showing a willingness to work together harmoniously and having the skill to carry out their respective roles. IPD has gained serious ground in some sectors – such as health care – given the collaborative structure to the contracting relationship.

There is no public procurement statute in Florida that mentions IPD. However, the CCNA procurement process is consistent with the objectives and goals of IPD since the CCNA’s qualifications-based procurement expressly allows for the procurement of design professionals and a construction management entity (the latter is recommended for IPD) based on assessment by the entity of a variety of relevant factors including qualifications, experience, current workload, and other qualitative elements that are relevant to the IPD contract and the project. It is, therefore, logical and appropriate for the CCNA to be amended to specifically address the process for how an entity or local government procures an IPD contract.

Reconciliation with Florida’s Sunshine Law – Competitive Solicitations.

Subsection (4)(a) of the CCNA requires that the public entity “shall conduct discussions with, and may require public presentations by, no fewer than three firms regarding their qualifications, approach to the project, and ability to furnish the required services.”[footnoteRef:27] [27:  Fla. Stat. § 287.055(4)(a).] 


The foregoing subsection of the CCNA was not amended following the 2011 amendments to Florida’s Sunshine Law exemptions,[footnoteRef:28] which require that such presentations, question/answer sessions, and negotiations performed under a competitive solicitation,[footnoteRef:29] be conducted – not publicly – but in a closed, recorded, session. The 2011 amendments to Florida’s Sunshine Law exemptions preserved, during the procurement process, the confidentiality of the presentations so that one proposer cannot observe the presentation of its competition and, thus, gain a competitive advantage. [28:  Open Government Sunset Review Act, Ch. 2011-140.]  [29:  “‘Competitive solicitation’ means the process of requesting and receiving sealed bids, proposals, or replies in accordance with the terms of a competitive process, regardless of the method of procurement.” Fla. Stat. § 286.0113(2)(a)(l).] 


Subsection (4)(a) of the CCNA, therefore, needs to be reconciled with Florida’s Sunshine Law exemptions pertaining to presentations, question/answer sessions, and negotiations performed under a competitive solicitation.

e. Ambiguity in the P3 Law Relating to Procurement of Performance and Payment Bonds

Section 255.065(5)(b) requires, inter alia, that the responsible public entity “Ensure that provision is made for the private entity’s performance and payment of subcontractors, including, but not limited to, surety bonds ….” (Emphasis added).

Section 255.065(7)(a) similarly requires, inter alia, that – before developing or operating a qualifying construction project – the private entity must enter into a comprehensive agreement with the responsible public entity which must provide for delivery of performance and payment bonds compliant with Section 255.05, Florida Statutes. (Emphasis added).

In practice, the operation of the foregoing language is clear when the public entity contracts directly with a general contractor – i.e., the general contractor must procure the required performance and payment bonds. However, the P3 law does not provide clarity – and there has been some confusion on the public entity’s side – regarding which party must procure the performance and payment bonds when the public entity contracts with a developer or concessionaire under a ground lease or P3 agreement. The appropriate party to procure performance and payment bonds in either scenario is the general contractor.

f. Florida’s Sunshine Law

Florida’s Public Records Law (Section 119, Florida Statutes) was enacted in 1909 and generally provides that Florida citizens can read and copy any records the Florida government receives during the course of business, unless a state law declares the information to be protected from disclosure.[footnoteRef:30] In 1967, Florida expanded on this law by passing the Government-in-the-Sunshine Law (Chapter 286, Florida Statutes), requiring most government meetings to be held in the open and to allow Florida citizens to attend those meetings.[footnoteRef:31] Florida’s Sunshine Law generally requires that: (i) meetings be open to the public; (ii) the public entity give advance written notice of meetings; and (iii) minutes of a public meeting must be promptly recorded and open to public inspection.[footnoteRef:32] Florida’s Sunshine Law is intended to ensure government transparency and accountability by guaranteeing the public’s right to access state and local government meetings, records, and decision-making processes. [30:  See, generally, Chapter 119, Florida Statutes.]  [31:  See, generally, Chapter 286, Florida Statutes.]  [32:  See, generally, Fla. Stat. § 119.01; Fla. Stat. § 119.07; Fla. Stat. § 286.011.] 




g. Necessary Exemption from Florida’s Sunshine Law for Public Records and Public Meeting Requirements, for Unsolicited P3 Proposals

The 2013 bill enacting Florida’s P3 law also created a Task Force in charge of recommending guidelines to the Legislature to develop a process for establishing P3s.[footnoteRef:33] Among its responsibilities, the Task Force reviewed existing public records exemptions and determined whether any new exemptions should be created to maintain the confidentiality of financial and proprietary information received as part of an unsolicited P3 proposal. [33: See https://www.dms.myflorida.com/agency_administration/communications/partnership_for_public_facilities_infrastructure_act (last visited January 5, 2026).] 


As a result of the Task Force’s recommendations, in 2016, the Legislature passed CS/SB 126, exempting unsolicited proposals from the public records requirements under Fla. Stat. § 119.07(1) and in § 24(a), Art. I of the Florida Constitution, and from the public meetings requirements under Fla. Stat. § 286.011 and in § 24(b), Art. I of the Florida Constitution. The exemption advanced the intent of the P3 law to encourage private investment in the public sector by providing assurances to private entities submitting unsolicited proposals that their innovative ideas and trade secrets would be protected from disclosure.

The exemption, however, was subject to the review requirements under Florida’s Public Records Law and stood to be repealed on October 2, 2021, unless saved from repeal through reenactment by the Legislature. During the 2021 legislative session, the Legislature failed to adopt the reenactment bill, removing from the P3 law the provision that was once considered an essential part of the private sector’s participation in the unsolicited proposal process.

III. EFFECT OF PROPOSED CHANGES

The proposed bill aims to reconcile inconsistencies in Florida’s public procurement laws and provide greater clarity for public construction participants in Florida. Importantly, the proposed bill accomplishes the Florida Legislature’s intent of providing increased flexibility to public and private entities contracting for the provision of public services. The proposed bill would have the following effects:

a. Resolve Conflicts Between the CCNA and Florida’s P3 Law

Amend Fla. Stat. § 255.065(14)(f) to clarify that – subject to compliance with the requirements of Fla. Stat. § 255.065(3) – a responsible public entity that receives an unsolicited proposal for a P3 project subject to the design-build requirements of the CCNA, is not required to solicit competitive proposals under a competitive procurement process.

Amend Fla. Stat. § 287.055(4) to add new subsection (e) permitting shortlisting and ranking where less than three firms respond (or are qualified), as long as the responsible public entity complies with other statutory requirements.


b. Address Gaps in the CCNA

Continuing Contracts. 

Amend Fla. Stat. § 287.055(2)(g)1. to clarify that subsection c. is its own exception and is not constrained by the monetary limitations in subsections a. and b.

Government Solicitation of P3s Subject to the CCNA. 

Amend Fla. Stat. § 287.055(4) to add a new subsection (f) confirming that, when a public entity solicits a P3 project subject to the CCNA, the public entity may select a developer through a one-step process without an associated design team, and require the developer to procure its design and construction team in a manner that complies with the CCNA.

Phased Design-Build and Integrated Project Delivery.

Amend Fla. Stat. § 287.055 to add new section (10) providing that, when procuring a phased design-build project under the CCNA which is also subject to federal funding requirements, the public entity may (i) evaluate whether the federal grant instrument and the requirements of the CCNA can be harmonized; and (ii) in the event they are at odds with one another, the federal requirements govern and should be implemented while also following the requirements of the CCNA as closely as possible.

The current bill draft does not include language which would expressly adopt IPD as a delivery method.  To date, Colorado is the only states that has expressly adopted IPD as a project delivery method.[footnoteRef:34]  The express creation of a public IPD statute could be modeled after Colorado law, but because of the relatively novel nature of this project delivery method, it is first advisable to gather stakeholder input from the Other Interested Parties referenced in this White Paper.  Following such input, Fla. Stat. § 287.055 could be amended to add new section (12) providing that, when a public entity procures an IPD contract, the entity may: (a) follow the CCNA’s qualifications-based procurement scheme including (i) a subjective assessment by the entity based on  a variety of relevant factors, including qualifications, experience, current workload, prior experience with IPD, experience working with the other selected or considered IPD parties, a narrative on their proposed collaborative plan, and other pertinent factors, and (ii) application of the presentation and interview requirements of the CCNA; and (b) the entity has the option of (i) procuring the various stakeholders concurrently, or (ii) the entity may pick one stakeholder first, e.g., the architect, and then the entity and that stakeholder may work collaboratively to select the next stakeholder(s). [34:  See Section 32-1-180, et. seq., Colorado Revised Statutes, also known as the “Integrated Delivery Method for Special District Public Improvements Act.”] 


Reconciliation with Florida’s Sunshine Law – Competitive Solicitations.

Amend Fla. Stat. § 287.055(4)(a) to clarify that discussions with, question/answer sessions with, presentations by, and negotiations with, proposers under a competitive solicitation are to be conducted in a closed, recorded session which is later made available for public posterity once the solicitation has been awarded or otherwise expires.

c. Clarify Ambiguity in the P3 Law Relating to Procurement of Performance and Payment Bonds

Amend Fla. Stat. § 255.065(5)(b)1 and Fla. Stat. § 255.065(7)(a) to clarify that, regardless of whether the public entity contracts directly with a developer/concessionaire or a general contractor, the general contractor is responsible to procure the required performance and payment bonds.

d. Reinstate Pre-Existing Exemption from Florida’s Sunshine Law for Public Records and Public Meeting Requirements, for Unsolicited P3 Proposals

Amend Fla. Stat. § 255.065 to reinstate subsection (15) with language from CS/SB 126 (2016) regarding unsolicited proposals, including: (i) providing an exemption from public records requirements under Fla. Stat. § 119.07(1) and in § 24(a), Art. I of the Florida Constitution, for a specified period, for Unsolicited Proposals received by a responsible public entity; (ii) providing an exemption from public meeting requirements under Fla. Stat. § 286.011 and in § 24(b), Art. I of the Florida Constitution, for any portion of a meeting of a responsible public entity during which exempt proposals are discussed; (iii) requiring that a recording be made of the closed meeting; and (iv) providing an exemption from public records requirements for a specified period for the recording of, and any records generated during, a closed meeting.

IV. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS

The fiscal impact of the proposed revisions to Florida’s public procurement framework should be no more than under the current law.

V. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR

The direct economic impact of the proposed revisions to Florida’s public procurement framework should be no more than under the current law.

VI. CONSTITUTIONAL ISSUES

Currently, we are not aware of any constitutional issues associated with the proposed legislation.

VII. OTHER INTERESTED PARTIES

Administrative Law Section, The Florida Bar
City, County and Local Government Law Section, The Florida Bar
Government Lawyer Section, The Florida Bar
Associated Builders & Contractors of Florida
Associated General Contractors of Greater Florida
Design Build Institute of America Florida Region
Construction Association of South Florida
South Florida Associated General Contractors
AIA (American Institute of Architects) Florida
American Council of Engineering Companies of Florida (ACEC-FL)
Florida Engineering Society (FES)
Florida Association of Counties
Florida Airports Council
Florida League of Cities
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