
LANDLORD-TENANT COMMITTEE

Committee Meeting Minutes

TO:

All Landlord Tenant Committee Members



The Florida Bar – Real Property, Probate and Trust Law Section

FROM:
Jo Claire Spear, Secretary

RE:

July 24, 2008 Meeting Minutes

_______________________________________________________________________

Art Menor convened the meeting at 9:30 AM.

In attendance in person for this meeting were:  Chair, Arthur J. Menor; Vice-Chair, Neil B. Shoter; Real Property Division Director, George Myer; RPPTL Chair Elect, John Neukamm; Tequisha Myles; and Shane Weaver.

In attendance by phone for this meeting were:  Beverly Barnett, Warren Gammill, Chuck Hoskin, Adrienne Promoff, Jo Claire Spear, Phyllis Harley, Scott Frank, Jim Wallace, Lloyd Granet, Roshani Gunewardene, Giselle Munoz, Harry Heist, Charles Klug, Joe McNabb, and Adrienne Promoff, Arlene Udick, and Tom Goeglein.

Art Menor welcomed new members Harry Heist, Joseph McNabb, and Phyllis Harley.

The minutes for the committee meeting of May 22, 2008 were presented for approval.  Jim Wallace made a motion to approve the minutes.  Scott Frank seconded the motion.  Minutes were approved as circulated.

The following items were discussed:

1.
Presentation (35 Minutes):  9:35 – 10:10 AM – Chuck Hoskin


Pro-Art Dental Lab., Inc. v. V-Strategic Group, LLC, No. SC07-1397 (Fla. Jul. 10, 2008):  Chuck Hoskin presented a discussion of the current state of Florida summary eviction procedures in light of the Pro-Art Dental Lab case and decision of the Florida Supreme Court decision.  Of significance was the holding that motions practice under Florida Civil Procedure Rule 1.140 are not limited by the summary procedure rules of Chapter 51.011.  Prior to this case, if a defendant to an eviction action filed anything other than an “answer” to plaintiff’s lawsuit for eviction, default could be entered.  The case, among other things, opens the door for responsive pleadings in the form of motions and affirmative defenses by a defendant/tenant in response to a landlord’s complaint for eviction under the summary eviction procedures of Chapter 51.011.  Chapter 51.011 is not narrowly construed to preclude motions practiced in a summary eviction procedure.

2.
Administrative Discussion:  


a.
John Neukamm discussed that the RPPTL’s new web site is up and running; some glitches are being addressed (including the link to access current and past ActionLine issues).  See, www.rpptl.org.  Our Committee web page will need to be updated as information from the old RPPTL web site may not have been moved to the new web site.  The posting of Committee materials, notices, and meeting minutes on the Committee’s web page is encouraged and the Committee will be continuing to use the Committee page to post information of interest.  

NOTE:  RPPTL web site:  new user name and password protocols apply.  (Your new username is made up of the first letter of your first name and the first letter of your middle name and your full last name.)  Your first time logging in requires you to click the link “Click here to retrieve your user name and password.”  The web master will email you your new username and password. 


The email server has also been updated.  Emails via the Committee’s email address (landten@lists.flabarrpptl.org) can now handle attachments in WORD and PDF format (up to approximately 5MB). 


Jo Claire Spear agreed to serve as the Committee Secretary and will keep the email ListServ up to date, prepare and send meeting notices and minutes, and post information to the Committee’s web page.  


b.
Neil Shoter discussed the new procedures for obtaining CLE credit for Committee meetings.  Only CLE “seminar type” presentations during Committee meetings will now be granted CLE credit status by the Bar.  General business matters are not eligible.


c.
Simplified Lease Forms.  Art Menor gave an update on the status of the Simplified Lease Forms.  The forms had been previously approved by our Committee and the Executive Council of the RPPTL Section and have been submitted to the Board of Governors.  Upon approval, the forms will be submitted to the Florida Supreme Court.  Art discussed that in the aftermath of the passage of HB 1489 regarding authorization of liquidated damage/early termination fees in leases, realtor groups had requested inclusion of the liquidated damage/early termination fee addendum with the lease forms.  General discussion ensued.  Art supported Harry Heist’s position that a decision to add a liquidated damage addendum may be an appropriate decision for a landlord to discuss with an attorney, rather than the decision being made by a property manager.  Advising a client as to the pros and cons of electing liquidated damages instead of the traditional statutory damages arguably requires a lawyer.  Art Menor discussed the benefits of future cooperation with the Florida Apartment Association as to proposed legislation. 


d.
Landlord-Tenant Default Forms.  Neil Shoter gave an update on the status of the pro-se eviction forms.  The forms had been approved by the Committee and approved by the Executive Council in May.  They have been submitted to the Board of Governors for consideration.

3.
Presentation (30 Minutes):  10:25 – 10:45 AM – Scott Frank


Franchise Leasing.  Scott Frank gave a presentation of important issues to consider when leasing to a franchisee based on his article “How to Avoid Common Pitfalls in Franchise Leasing”, as published in a recent issue of the Commercial Leasing Law Insider.

4.
Presentation (25 Minutes) 10:45 AM – 11:05 AM) – Art Menor


Art Menor discussed the current status of law under F.S. 83.59 and prior proposals to amend the statute.  Questions included whether there is a need to deliver a 3-day notice to pay or quit if the lease term has expired and whether the lack of need for written notice prior to an eviction due to tenant holdover (as opposed to monetary default) is confusing to judges.  Based on results of a Committee poll taken by Art Menor, members had not significantly found this to be a real problem, and while judges may benefit from education as to the lack of statutory notice requirement, change to the statute would not be a worthwhile use of time and resources.  


Harry Heist discussed his experience in thousands of eviction cases and the fact that this issue was not raised.  Tequisha Myles also suggested not changing the statute because requiring an additional notice to a tenant prior to eviction for holdover may add confusion as to whether a landlord/tenant relationship is continuing.  On motion carried, the Committee voted to take no action to push for a legislative amendment to this section, but to publish a discussion of the issue in an ActionLine article.  Phyllis Harley volunteered to prepare the article. 

5.
ADA:  Vice-chair Shoter alerted the Committee to be aware of recent amendments to the Americans with Disabilities Act, which may affect our client’s design and construction of real property improvements.

6.
New Business/Open Forum (Additional CLE - 10 Minutes):  11:20 – 11:30 AM

a.
Toleda v. Escamilla, 962 So.2d 1028 (Fla. 3rd DCA 2007):  At this meeting, and in pre-meeting emails, Beverly Barnett, Warren Gammill, and Charles Hoskin lead a discussion of the Toleda case and its application to current eviction proceedings.  Our discussion focused on the analyses of:  (a) whether an oral agreement greater than one year would constitute a “lease” given the application of the Statute of Frauds, and (b) if not, then whether the Landlord-Tenant Act applies in landlord’s pursuit of possession from a defaulting tenant.  Additional discussion focused upon:  (c) the jurisdictional issues that arise between County Court and Circuit Court if the occupancy arrangement is determined to create an equitable interest in the property (so that the remedy of ejectment applies) rather than a leasehold interest (so that an eviction applies), and (d) litigation strategies in response to court rulings.  

Adjourned:  11:30 AM

TOTAL CLE:  90 Minutes.

REMINDERS:

Any members with ideas for Committee CLE presentations should contact the Chair or Vice-Chair with suggestions or to contribute.

Landlord/Tenant Committee meetings are held in conjunction with quarterly RPPTL Executive Council meetings.  

NEXT MEETING – The next Committee meeting is in conjunction with the Executive Council meeting at the Ritz Carlton, Palm Beach, September 18-21, 2008.  

Upcoming Executive Council Meetings:

Sept. 18 – 21, 2008:  Key Biscayne Ritz Carlton

Dec. 4 – 7, 2008:  Tallahassee DoubleTree Hotel

Jan. 29 – Feb. 2, 2009:  Quito Ecuador/Galapagos Islands Cruise

May 21 – 24, 2009:  St. Petersburg Renaissance Vinoy Resort

–
Committee ListServ email address is:  landten@lists.flabarrpptl.org.

–
New members may be added to the Committee membership list and email Listserv by contacting Arthur J. Menor (amenor@shutts.com) (561-650-8510) or Neil B. Shoter (nshoter@shutts.com) (561-650-8535).

–
Real Property, Probate & Trust Law Section web site:  www.flabarrpptl.org.


The RPPTL web site is new.  If you have problems logging in, you may email the Section’s web site coordinator, Bill Crawford, wlcrawford@gmail.com.
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