
To Notice or Not to Notice:  The Question for Evicting a Holdover Residential Tenant 

Over the past year, the Landlord/Tenant Committee of the RPPTL Section has considered whether a statutory revision may be needed to clarify that no notice need be served on a residential tenant as a pre-condition to an eviction action when the tenant has held over after expiration of the lease term.  This issue comes about through practice.  The majority of evictions are based on non-payment of rent, which, whether residential
 or nonresidential
, clearly requires a three-day notice to the tenant to pay rent owed or surrender the premises before filing suit for eviction.  In addition, residential evictions for material non-compliance with Section 83.52, Florida Statutes (dealing with the Tenant’s obligation to maintain the dwelling unit) or material provisions of the rental agreement, other than a failure to pay rent, or reasonable rules or regulations require service of a seven-day notice on the tenant.
  In review of paperwork for residential evictions, judicial staff are conditioned to look for either the three-day notice or the seven-day notice as an attachment to the complaint.  Some Florida courts have at least implied that a notice must be attached to every eviction complaint.
  

Under Section 83.20, Florida Statutes it is clearer that no notice is required to evict a non-residential holdover tenant.
   The residential part of the statute is less certain.
  However, Section 83.58, Florida Statutes does provide in pertinent part: “If the tenant holds over and continues in possession of the dwelling unit or any part thereof after the expiration of the rental agreement without the permission of the landlord, the landlord may recover possession of the dwelling unit in the manner provided for in s. 83.59 [F.S. 1973].”

The view that a notice is required before evicting a holdover residential tenant has some practical problems.  The statute does not expressly dictate such a notice or its form, as is the case for the three-day notice for non-payment of rent
 or the seven-day notice for material non-compliance with Section 83.52, Florida Statutes or material provisions of the rental agreement, other than a failure to pay rent, or reasonable rules or regulations.
 Therefore, what type of notice should be sent?  If a judge did take the view that a notice was required, what type of notice would they want to see and what authority could they cite for the requirement?  No Florida cases have been found that support the proposition that a notice is required to evict a hold over tenant.

Initially, the Committee intended to pursue a statutory amendment to clarify that no notice was required to evict a holdover residential tenant.  The proposed amendment to Subsection 83.59 (1) would have been as follows:

(1)  If the rental agreement or tenancy without a specific duration is terminated or if a rental agreement with a specific term expires and the tenant does not vacate the premises, the landlord may recover possession of the dwelling unit as provided in this section. If a rental agreement with a specific term expires, the landlord need not furnish the tenant with any notice prior to filing an action for possession under subsection (2).

After further consideration the Committee concluded that a statutory amendment was not necessary since Section 83.59 when read in conjunction with Section 83.58 and application of principles of common sense, did not demonstrate sufficient lack of clarity to merit the expenditure of resources necessary to enact a statutory amendment.  Rather, it was felt that an article such as this one could be helpful in guiding practitioners and courts in evaluating this issue.  Hopefully, these parties will reach the same conclusion as the Committee that no notice to a holdover residential tenant is required prior to commencing an action for possession of the premises. 

� §83.56 (3), Fla. Stat. (2008).  “If the tenant fails to pay rent when due and the default continues for 3 days, excluding Saturday, Sunday, and legal holidays, after delivery of written demand by the landlord for payment of the rent or possession of the premises, the landlord may terminate the rental agreement. Legal holidays for the purpose of this section shall be court-observed holidays only.”


� §83.20 (2), Fla. Stat. (2008).   “Where such person holds over without permission as aforesaid, after any default in the payment of rent pursuant to the agreement under which the premises are held, and 3 days' notice in writing requiring the payment of the rent or the possession of the premises has been served by the person entitled to the rent on the person owing the same.”


� §83.56(2), Florida Statutes.


� See,  Administrative Order Number: C96-38 of the Circuit Court of the Fifth Judicial Circuit of the State of Florida, in and for Citrus County, which provides that all complaints in residential landlord/tenant eviction actions shall have attached to them: “The eviction notice as required in Chapter 83 Fla. Stat., (1995), with proof of service…”


� This section provides in pertinent part:  “Any tenant or lessee at will or sufferance, or for part of the year, or for one or more years, of any houses, lands or tenements, and the assigns, under tenants or legal representatives of such tenant or lessee, may be removed from the premises in the manner hereinafter provided in the following cases: 


(1)  Where such person holds over and continues in the possession of the demised premises, or any part thereof, after the expiration of the person's time, without the permission of the person's landlord.”





�  See, §83.59, Florida Statutes.


� See, §83.56(3), Florida Statutes.


� See, §83.56(2), Florida Statutes.
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