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The Committee Chair, Arthur J. Menor, convened the meeting at 10:30 AM

The meeting was conducted telephonically.  In attendance by phone for this meeting were:  Chair, Arthur J. Menor, Vice-Chair, Neil B. Shoter, Real Property Division Director, George Meyer, RPPTL Chair Elect, John Neukamm, Lauren Atherton, Peter Blacklock, Scott W. Dibbs, David S. Drobner, Scott A. Frank, Thomas J. Goeglein, Eric Jacobs, Joseph McNabb, Adrienne F. Promoff, Marc S. Shuster, Gale Silbermann, Jo Claire Spear, Arlene C. Udick, James M. Wallace, and David Weisman.

Mr. Menor welcomed new member, Scott W. Dibbs (Hill Ward Henderson), who is Vice-Chair of the ABA Office Leasing Committee.
The minutes for the committee meeting of July 24, 2008 were presented for approval.  These minutes were approved as circulated.  
The following items were discussed:

1.
Subcommittee for Eviction/Landlord-Tenant Forms:  Neil Shoter reviewed the status of the revisions to the Landlord-Tenant eviction forms prepared by the Subcommittee (and approved by the RPPTL Executive Council this past summer).   The Bar has sent Mr. Shoter comments from the Legal Services Division, which will be circulated to the Committee members for response by a stated deadline.  Since most of the comments from the Legal Services Division are to the instructions or narratives accompanying the forms, rather than to the substance of the forms themselves, it is anticipated that minor revisions of a non-substantive nature, if any, can be submitted to the Board of Governors at their next meeting and then on to the Florida Supreme Court.    Mr. Menor thanked the members who worked on these issues for the Committee.   
2.
CLE Presentations:


(a)
Presentation – “Looking Down the Road:  Estoppels, SNDAs, and Other Lease Provisions That Can Make or Break a Sale” (45 Minutes):  10:45 – 11:30 AM 

By:  Scott W. Dibbs
  Mr. Dibbs addressed the group, to discuss tenant estoppel certificates. Mr. Dibbs provided a copy of an article he authored and used as part of an ABA symposium and teleconference earlier this year.   Mr. Dibbs’s presentation focused on a few key areas from his materials, which included basic forms (typical lender-borrower forms, with tenant mark-up).  
As an introduction, Mr. Dibbs discussed the basic purpose of a tenant estoppel certificate.  These estoppel certificates usually focus on the lease’s payment terms, CAM/pass-throughs, expansion or termination rights, and status of each party’s performance under the lease, in connection with a pending sale or refinance of the landlord’s property.

Mr. Dibbs explained that landlord lenders sometimes try to amend the lease (such as prohibiting the tenant from assigning the lease without the lender’s consent, or broadening environmental warranties).   Thus, as tenant’s counsel, it is important to make sure that the tenant understands what they are signing and why.  Members discussed whether conflicts between a signed estoppel and the underlying lease can actually modify the lease.  

Mr. Dibbs suggested a tenant may wish to insert a few statements in a requested estoppel certificate, such as:  (a)  if there is a conflict between the estoppel certificate and the lease, then the lease shall control; (b) if there is an inaccurate statement in the tenant’s estoppel certificate, then the tenant shall not be liable therefor but may be estopped from assuming a contrary position; and (c) since the estoppel is requesting assurances based upon a state of facts, then limit the tenant’s statements to facts known by the tenant as of the date of the estoppel. 
To avoid issues arising after the lease is signed, a lease may specify the minimum contents of a required estoppel and the timing for the tenant’s return of a signed original.  Specifying the minimum content of an estoppel in the lease can avoid disputes at a critical time when the landlord is trying to meet all the closing contingencies affecting the sale or refinance.  A discussion followed as to possible negotiating postures the landlord may undertake if landlord’s buyer (or a lender) will not accept the lease-specified form of estoppel.  The members also discussed possible lease remedies in the event the tenant fails to comply with the estoppel requirements contained in the lease.   

Conclusion:  the lease terms governing tenant estoppel certificates are important provisions to be given due consideration at the time the lease is executed.  
(b)
Presentation - Pro-Art Dental lab, Inc. v. V-Strategic Group, LLC, Case No. SC07-1397 (Fla. Jul. 10, 2008).  (10 Minutes):  11:30 – 11:40 AM

By:  Eric Jacobs


Mr. Jacobs’s firm represented the tenant in this ejectment action and he discussed the effects of this decision on eviction procedures given the Court’s statement that Fla.Stat. ch 51 summary procedures do not preclude ordinary motion practice under the rules of civil procedure.  

In this case, the Florida Supreme Court determined that the summary procedures under ch. 51 do not specify what happens if a tenant fails to file an answer within five days to the landlord’s count for possession, while Fla.R.Civ.P. 1.500(c) provides that a defendant may file an answer at any time before a default.  

Mr. Jacobs feels that the Fla.Stat. Sec. 51.011 summary proceedings remain intact, but now it is clear that a defendant has a right to file a motion to dismiss and this will be sufficient to forestall a default being entered.  He feels the only “guillotine” to the tenant is to fail to deposit rent into the registry of the court when required.  
(c)
Presentation - Florida Department of Revenue, Technical Assistance Advisements # 02A-020, and # 02A-034 (30 Minutes):   11:40 AM – 12:10 PM

By:  Art Menor


Mr. Menor introduced a discussion of Florida Department of Revenue, Technical Assistance Advisements # 02A-020, and # 02A-034; and Frequently Asked Questions.   David S. Drobner has raised the topic of whether sales tax is payable upon tenant payments to the landlord for tenant improvements (payments separate from the base rent).  Generally, if the lease states that any payment from the tenant to the landlord under the lease is deemed rent or additional rent, it will usually be subject to sales tax.   Also, if landlord’s costs are amortized over the life of the lease, as part of base rent, than these payments are subject to sales tax.

However, if a tenant contributes to tenant improvements as a lump sum or prior to delivery of possession/commencement of the lease term, the discussion focused on whether the tenant’s payments should be treated differently.  

Mr. Menor offered a hypothetical.  Discussion followed.  The members concluded that the Dept. of Revenue’s tax treatment of these payments is an issue we need to follow.  

3.
Subcommittee on 3-Day Notice Requirements:  The Chair reviewed the Committee’s activities on this topic.  After debating whether a landlord is required to deliver a 3-day notice in the context of an expired lease for a number of meetings and also preparing a white paper, the Committee voted in our last meeting to take no action to push for a legislative amendment to Fla.Stat. Sec. 83.59.  Instead, the Committee felt a persuasive article on the topic would be preferable.  Phyllis Harley has prepared an ActionLine article which Mr. Menor is reviewing, and will circulate to the members.  Gail Silbermann discussed the blanket order applicable to evictions in Citrus County, which requires a 3-day notice be delivered to a tenant as a condition to the eviction (even in the holdover context).  However, Ms. Harley’s article will advocate that no notice should be a condition of a judgment for possession when the tenant holds over, based upon the applicable statutes.  
4.
New Business/Open Forum:  None.
5.
Administrative Matters:
(a)
CLE Credits
Vice-Chair Neil Shoter reminded the members that continuing education credits were issued for the last meeting and routed to the attendees.  Those that participated should go to the Florida Bar web site to post their credits.   We will also submit this meeting for CLE credit.

(b)
Technology Issues
Mr. Shoter reminded members of the new log-in requirements for the RPPTL web site.  He also announced that the Committee’s web site has been cleaned up and updated, content has been added, including materials discussed in our committee meetings, with a Committee meeting schedule. 

As another reminder, a potential member needs to first be a member of the RPPTL section member, and then he or she can be added to the Committee roster. 
(c)
Next Committee Meeting
The next Committee meeting is December 5, 2008 @ 10:30 AM (by telephone only) in conjunction with the Executive Council Meeting in Tallahassee, FL.  Substantive topics will include a discussion of bankruptcy issues of interest. 
The meeting adjourned at 12:15 PM
_______________________________________________________________________
TOTAL CLE:  85 minutes
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