
LANDLORD-TENANT COMMITTEE

Memorandum of Committee Minutes

TO:

All Landlord Tenant Committee Members



The Florida Bar – Real Property, Probate and Trust Law Section

FROM:
Jo Claire Spear, Secretary

RE:

December 5, 2008 Meeting Minutes

_______________________________________________________________________

The Committee Vice Chair, Neil Shoter, convened the meeting at 10:00 AM

The meeting was conducted telephonically.  In attendance by phone for this meeting were:  Vice-Chair, Neil B. Shoter, Lauren Atherton, Beverly R. Barnett, Peter L. Blacklock, Scott A. Frank, Lloyd Granet, Roshani M. Gunewardene, Phyllis Harley, Joseph McNabb, Adrienne F. Promoff, Marsha G. Rydberg, Marc S. Shuster, Gail Silbermann, Jo Claire Spear, Henry S. Wulf, and Adrienne Promoff.

The minutes for the committee meeting of September 23, 2008 were presented for approval.  These minutes were approved as circulated.  

The following items were discussed:

I.
OLD BUSINESS:  10:05 – 10:10 AM

a.
Florida Bar Revisions to Simplified Forms for Use by Non-Lawyers/Florida Supreme Court:  Neil Shoter reviewed the status of the revisions to the Landlord-Tenant eviction forms prepared by the Subcommittee (and approved by the RPPTL Executive Council this past summer).  Input from the Florida Legal Services has now been considered, and instructions or narratives accompanying the forms were updated.  The revised forms are being submitted back to the Board of Governors for re-approval and submission to the Florida Supreme Court.  

b.
ActionLine Article by Phyllis Harley re: Fla.Stat. § 83.59:  The Chair, Arthur J. Menor, reviewed the historical Committee discussion concerning the interpretation of Section 83.59 of the Florida Statutes, and whether a landlord must deliver to a holdover tenant a three-day notice to pay or vacate leased premises at the expiration of the lease term.   Phyllis Harley prepared a substantive article discussing the Committee’s interpretation of the statute in the context of a holdover tenant, to assist practitioners and the judiciary in construing the statute. Mr. Menor edited the article, and it is slated for publication in ActionLine.

II.
CLE PRESENTATIONS:  10:10 – 11:25 AM


a.
Landlord-Tenant Law Meets Bankruptcy by Marsha G. Rydberg & Thomas H. Rydberg, The Rydberg Law Firm, P.A.  (65 Minutes): 10:10 – 11:15 AM

Ms. Rydberg presented a discussion of the principal provisions under the U.S. Bankruptcy Code affecting residential and commercial leases.  In particular, Ms. Rydberg focused on Code Section 362 which imposes an automatic stay of actions against the debtor’s estate, and Section 365 which governs the treatment of executory contracts and unexpired leases.  The information included:  the assumption or assignment of non-residential leases terminated under state law before a bankruptcy case is commenced, the effect of the debtor-tenant’s vacation of the leased premises pre-petition, the trustee’s ability to reject an unexpired lease, and the treatment of unsecured claims for unpaid tenant improvement payments from debtor-landlords.  Ms. Rydberg discussed provisions applicable to shopping center leases, and the methodology by which the landlord may calculate rent damages to include in a proof of claim filed in the debtor-tenant’s bankruptcy case.  She concluded by addressing questions submitted by the members.

.


b.
Skylake Insurance Agency, Inc. v. NMB Plaza, LLC, Case No. 3D07-454, (FL 3rd DCA, Sept. 17, 2008) by Neil B. Shoter   (10 Minutes):  11:15 – 11:25 AM

Mr. Shoter reviewed the Skylake Insurance opinion, which applied Fla. Stat. Section 689.01 to a 10-year commercial lease agreement signed the landlord and tenant without witnesses to any of the signatures.  Section 689.01 provides that a lease of more than one year requires a “writing, signed in the presence of two subscribing witnesses by the party . . . granting . . . such term of more than 1 year . . ..”    Before the tenant took possession, the landlord repudiated the lease on the grounds that there were no witnesses to the signature.  The tenant brought an action for specific performance, and in the alternative, an action for fraud.  The trial court entered summary judgment for the landlord.  The tenant appealed.  HELD:  Reversed.  The lease was signed by a member of an LLC in accordance with the Florida Limited Liability Company Act (F.S. ch. 608, the “Act”).  The Act does not require two subscribing witnesses.  The court reasoned that under Section 608.425(3), documents “providing for the disposition of property” of the LLC are valid and binding if executed in accordance with the Act.  Section 608.4235(3) states that unless the articles of organization or operating agreement limit the authority, “any member of a member-managed company or manager of a manger-managed company may sign and deliver any instrument transferring or affecting the limited liability company’s interest in real property.  The instrument is conclusive in favor of a person who gives value without knowledge of the lack of the authority of the person signing and delivering the instrument.”  Members expressed concern about the conflict between Section 608.4235(3) and Section 689.01.

III.
LEGISLATIVE ACTION SUBCOMMITTEE:  11:25 – 11:27 AM

The Chair, Arthur J. Menor, announced the formation of a Legislative Action Subcommittee, to be chaired by Scott A. Frank.  Members were asked to indicate their interest in serving on this subcommittee.

IV.
MEMBERSHIP UPDATE/OPEN FORUM:  11:27 – 11:30 AM

Vice Chair, Neil B. Shoter, informed the members that letters have been sent to twenty-four members who have not participated in any Committee meeting within the last two fiscal years, with a request that they re-confirm their interest in participating.  Also, he informed the members that the Committee has requested CLE credit for the Sept. 23, 2008 meeting.

Adjourned:  11:30 AM

Total CLE:  75 Minutes

LL-T Committee 12.5.08 Meeting Minutes Rev1


- 3 -

WPBDOCS 7649678 3 

3/24/09 


