LANDLORD-TENANT COMMITTEE
Memorandum of Committee Minutes

TO:

All Landlord Tenant Committee Members



The Florida Bar – Real Property, Probate and Trust Law Section

FROM:
Jo Claire Spear, Secretary

RE:

March 26, 2009 Meeting Minutes   
_______________________________________________________________________

The Committee Chair, Arthur J. Menor, convened the meeting at 10:00 AM

The meeting was conducted telephonically.  In attendance by phone for this meeting were:  Chair, Arthur J. Menor, Vice-Chair, Neil B. Shoter, Lauren Atherton, Beverly R. Barnett, Peter Blacklock, Alberto M. Cardet, Scott A. Frank, Andrew F. Garofalo, Thomas J. Goeglein, Lloyd Granet, Charles Patterson Hoskin, Michael Lynott, John B. Neukamm, Marc S. Shuster, Jo Claire Spear, Arlene C. Udick, James M. Wallace,  and Shane Weaver.
Mr. Menor welcomed new member, Michael Lynott, of Greenberg Traurig, Miami, Florida.  
The minutes for the committee meeting of December 5, 2008 were presented for approval.  These minutes were approved as circulated.  
The following items were discussed:

I.
OLD BUSINESS:  10:05 – 10:20 AM


a.
Florida Bar Revisions to Simplified Forms for Use by Non-Lawyers/Florida Supreme Court:  Chairman, Arthur J. Menor, reviewed the status of the revisions to the residential lease forms and the eviction forms prepared by the Subcommittee (and approved by the RPPTL Executive Council this past summer).   The revisions/updates to the forms primarily reflect statutory changes.  Prior to presenting the lease forms to the Board of Governors, the lease forms were reviewed by the Florida Association of Realtors and the Housing Group of Florida Legal Services, Inc. Material changes were incorporated into the lease forms.  In addition, most of the Housing Group’s suggested changes to the eviction forms were incorporated.  Notice of the filing of the forms was published in The Florida Bar News on January 1, 2009.  The revised forms have been submitted via petition to the Florida Supreme Court for approval, and the comment period is now closed.  The Court may elect to hear oral argument on the petition.  The Florida Bar is expected to notify the Chair when the Court acts.
b.
ActionLine Article by Phyllis Harley/Arthur J. Menor re: Fla.Stat. § 83.59:  The Chair, Arthur J. Menor, reviewed the historical Committee discussion concerning the interpretation of Section 83.59 of the Florida Statutes, and whether a landlord must deliver a three-day notice to a holdover tenant at the expiration of the lease term.   Phyllis Harley prepared a substantive article discussing the Committee’s interpretation of the statute, Mr. Menor edited the article, and, the updated article was circulated for Committee member comments.  Tom Goeglein suggested that a strong opening statement be added that conveys the Committee’s view that the statute is clear and no notice is required to be served on a holdover tenant as a condition to the commencement of an eviction action.  David Weisman suggested that the readership (including judicial review) could be enhanced if published in the Florida Bar Journal; however, the Committee concluded that this particular article was more suitable for ActionLine.
II.
LEGISLATIVE SUBCOMMITTEE REPORT:  10:20 – 10:30 AM

Legislative Subcommittee Chair, Scott A Frank, reviewed a number of legislative initiatives seeking to protect tenants of a landlord whose property may be the subject to a mortgage foreclosure action.  The Subcommittee’s assistance had been solicited to review a number of proposed bills:  



(a)  One bill concerned victims of domestic violence.  As proposed, upon the issuance of a restraining order or the filing of a police report, a victim would be permitted to terminate a lease, pay one month’s penalty, and be excused from future lease obligations.  As of the date of this meeting, the Subcommittee had decided not to return formal comments on this bill, although there was concern that the bill would impose too much loss on a landlord for a harm the landlord didn’t cause.  



(b)  Two foreclosure bills have also recently been routed through the Subcommittee.  The bills would require landlords to notify their tenants in the event a mortgage holder serves the landlord with a foreclosure complaint and lis pendens.  If the landlord fails to so notify the tenant, then the tenant would have the right to terminate the lease, and, would have at least sixty days to find replacement housing.  The Subcommittee returned mark-ups with specific edits on these bills to Michael Gelfand, RPPTL’s Legislative Liaison.
III.
CLE PRESENTATION:  10:30 – 11:30 AM   (60 Minutes)
Restaurant Leasing:  A Discussion of the Top Issues in Site Development and Lease Negotiations.   By Timothy Martin, Vice President of Development for Bonefish Grill/  OSI Restaurant Partners, LLC, Tampa, FL. 
Mr. Martin discussed the development objectives of the restaurant chain, Bonefish Grill, for the year 2010, his role in the site selection and development process, and the top issues he presently experiences in lease negotiations.  

The speaker focused on the following topics:  


(a)
Rent Commencement/Reduction – the ownership group is now more cautious about jumping into new centers which are still under construction.  They are negotiating the right to delay the restaurant opening/rent commencement until a certain percentage of anchors or non-anchors are open and operating; and, if these other tenants fail to continuously operate, a possible rent reduction.


(b)
Site Selection – parking, visibility, and signage are paramount.  They will seek to restrict other uses in the center which would compete and/or consume available patron parking.  They consider no build areas.  Suitable signage is a must.  


(c)
Premises – they look for premises of  4,500 to 5,000 s.f., with the ability to draw 2,800 to 3,800 guest counts per week, with an average household income of $75,000.



(d)
Construction Period – is typically 8 to 10 weeks (including a one week pre-opening training period); sometimes they negotiate an option to terminate the lease if permitting or inspections are denied or delayed within a designated time line.  


(e)
Tenant Improvement Allowance – the company likes to hold the allowance to no more than $30 to $35/s.f., otherwise the base rent adjustments become objectionable.

Mr. Martin entertained a number of questions from the members.  He confirmed that the company customarily uses their own lease form, and will insist on an acceptable assignment and subletting provision (often based upon the proposed assignee’s comparable net worth).    
In addressing the decline in casual dining sales, Mr. Martin noted the company’s focus is on upgrades and replacements for 2009-2011.  He indicated that there has been a reduction in seat count over all, but foresees opportunities for growth in good concepts in 2012.  The message he is getting, is that many landlords are being inundated with tenant requests for rent concessions. Bonefish generally tries to be cooperative with the landlords in resolving operating issues, to achieve a win-win.  

The members discussed the typical structure of a lease’s insurance, indemnity, and waiver of subrogation provisions.  Member Lloyd Granet and Chairman Menor discussed the basic structure and operation of these provisions -- each party insures their own property and releases the other for damages to their own property, waives subrogation, even if the other party caused the loss -- and, whether there should be a carve out from this basic structure in the event of a party’s gross negligence.  
In concluding, Committee member, Marc Shuster, discussed enforcement issues arising from dollar amount or percentage limit guarantees and stressed the importance of clearly drafting a limited lease guaranty agreement.  
IV.
COMMITTEE CLE PROGRAM NOVEMBER 2009:  11:30 – 11:33 AM


Vice Chair, Neil B. Shoter, informed the members that the Committee was preparing a one-half day, four-speaker, continuing legal education seminar, to be presented on or about November 5-6 of this year.  It is anticipated that the program will have a transactional focus, and member ideas for topics and speakers was solicited.

V.
MEMBERSHIP UPDATE/OPEN FORUM:  11:33 – 11:35 AM

Mr. Menor encouraged the membership to use the Committee Listserv for routing information and seeking feedback on substantive issues.  He also indicated the Committee’s ongoing interest in obtaining new members, articles for publication, and ideas/speakers for CLE programs.  

Adjourned:  11:35 AM

Total CLE:  60 Minutes
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