
LANDLORD-TENANT COMMITTEE

Memorandum of Committee Minutes

TO:

All Landlord Tenant Committee Members



The Florida Bar – Real Property, Probate and Trust Law Section

FROM:
Jo Claire Spear, Secretary

RE:

May 22, 2009 Meeting Minutes   

_______________________________________________________________________

The Committee Chair, Arthur J. Menor, convened the meeting at 1:35 PM

The meeting was conducted in person and telephonically.  In attendance in person were

Scott W. Dibbs, Thomas Goeglein, Neil B. Shoter, Arthur J. Menor, Jo Claire Spear, Arlene Udick, Joseph McNabb, Brenda B. Ezell, and Michael Gelfand.

Attendees via phone included Lloyd Granet, James M. Wallace, Scott A. Frank, Roshani M. Gunewardene, Mark S. Shuster, Phyllis Harley, Henry S. Wulf, and Shane Weaver.

The minutes for the committee meeting of March 26, 2009 were presented for approval.  These minutes were approved as circulated.  

The following items were discussed:

I.
OLD BUSINESS:  1:40 – 1:45 PM


a.
Florida Bar Revisions to Simplified Forms for Use by Non-Lawyers/Florida Supreme Court:  Chair, Arthur J. Menor, updated the Committee on the status of the residential lease forms and landlord tenant default forms.  The Florida Supreme Court has required the submission of written explanations for each change. Neil B. Shoter is preparing the response concerning the eviction forms and Mr. Menor is preparing the response concerning the residential lease forms.  Florida Bar counsel has requested a 60-day extension to finalize the comments.   It is anticipated that the comments will be finalized and submitted for approval within this 60-day period.  The Court may elect to hear oral argument on the Bar’s petition for approval of the revised forms.  The Florida Bar is expected to notify the Chair when the Court acts.

b.
ActionLine Article by Phyllis Harley/Arthur J. Menor re: Fla.Stat. § 83.59:    

An article by Phyllis and Art will be published in ActionLine.  This article discusses the interpretation of Section 83.59 of the Florida Statutes, and advocates that a landlord is not required to deliver a three-day notice to a holdover tenant at the expiration of the lease term as a precondition to commencement of an eviction action.

II.
CONTINUING LEGAL EDUCATION:  1:45 –  2:55 PM (70 Minutes)
Scott W. Dibbs, Hills Ward Henderson, Tampa, Florida.

In a previous committee meeting, Mr Dibbs presented a discussion of tenant estoppel certificates.  In this meeting, Mr. Dibbs discussed subordination, non-disturbance and attornment agreements.  He stressed the importance of addressing SNDA issues up front when negotiating the initial lease agreement.   During the lease term, when a tenant is approached to sign a separate SNDA, a lender may attempt to interject additional obligations on the tenant pursuant to the terms of the SNDA.  The lease provisions can provide the tenant with better leverage to negotiate the lender’s request.  

Mr. Dibbs provided guidance on the analysis of customary SNDA provisions.  Foremost, he recommended that the lease be subordinate to the “lien” of the mortgage only.   He suggested that attorneys: beware estoppel provisions that would more appropriately be placed in an estoppel certificate rather than an SNDA;  review terms which immunize the lender from any duty to cure a prior landlord default, return security deposits, complete tenant improvements, or pay undisbursed tenant improvement allowances; and be vigilant of provisions regarding amenities and services, notice and cure rights, self help/tenant offsets, and the tenant’s ability to modify, extend, terminate, assign, or sublet the lease with/without the lender’s consent.  Mr. Dibbs also cautioned that the lease – not the SNDA – should govern the use of insurance proceeds and condemnation awards.

It is important that the SNDA be coordinated with the terms of the lease.  Mr. Dibbs provided an informative overview of issues to identify and address.  

III.
LEGISLATIVE SUBCOMMITTEE REPORT:  2:55 – 3:20 PM

Michael Gelfand, RPPTL’s Legislative Liaison, joined the meeting in progress and reviewed a number of legislative initiatives seeking to protect tenants of a landlord whose property is in foreclosure.  The bills would require landlords to notify their tenants in the event a mortgagee serves the landlord with a foreclosure complaint and lis pendens.  If the landlord fails to so notify the tenant, then the tenant would have the right to terminate the lease, and, would have at least 60 days to find replacement housing. Legislative Subcommittee Chair, Scott A Frank, discussed the Subcommittee’s work on the proposed bills.  Several of the members expressed their concerns regarding the obligation(s) imposed upon the foreclosure purchaser to refund advance rent and/or security deposits paid to the landlord, and, the 60-day delay in obtaining a writ of possession and the need for the tenant to be in good standing under the lease and to continue to pay rent during such 60-day period.  While the bills did not pass this legislative session, it is anticipated that the issue of protecting tenants will remain active and be the subject of future action.  

IV.
COMMITTEE CLE PROGRAM NOVEMBER 2009:  3:20 – 3:25 PM


Chair, Arthur J. Menor, and Vice-Chair, Neil B. Shoter, updated the members concerning the Committee’s one-half day, four-speaker, continuing legal education seminar to be presented on or about November 5-6 of this year, and, they solicited ideas for future CLE programs.

V.
TECHNOLOGY ISSUES:  3:25 – 3:30 PM

Mr. Menor encouraged the membership to use the Committee Listserv for routing information and seeking feedback on substantive issues.  He also discussed the periodic maintenance being performed on the Committee web page and reminded attendees to pay their RPPTL section membership dues.  

Adjourned:  3:30 PM

Total CLE:  70 Minutes
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