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A. Residential Leases
The common law rule originally provided that when the landlord surrendered possession and control of the leased premises to the tenant, the landlord was relieved of liability for defects in the premises that caused injury to the tenant and others.[FN1] The courts reasoned that possession and control of the premises by the tenant and the rule of caveat emptor made the tenant responsibility for any risk of harm caused by defects in or his use of the premises.[FN2]
In 1973 the legislature enacted The Florida Residential Landlord and Tenant Act.[FN3] At the time of its enactment, this legislation represented the culmination of a comprehensive study of Florida's landlord and tenant law to cure existing defects in this area of the law and to change existing common law principles that had become antiquated and inequitable.[FN4] The most important changes brought about by this legislation are that it distinguishes commercial from residential tenancies, and it imposes definite obligations that did not exist under common law principles upon the landlord in residential tenancies that continue throughout the term of the lease agreement.[FN5]
In Mansur v. Eubanks,[FN6] the Florida Supreme Court recognized these important changes. In this case, a tenant under an oral lease agreement was seriously injured when he attempted to light a gas stove in the residence he rented. The district court of appeals affirmed a summary judgment entered in favor of the landlord pursuant to the common law rule of caveat lessee. This rule essentially provides that once possession and control of the leased premises passes to the tenant, the landlord is relieved of liability for injuries caused to the tenant by the condition of the premises. The Florida Supreme Court reversed finding that in an age when the complexities of housing construction place the landlord in a much better position than the tenant to guard against dangerous conditions on the premises, there are no longer sufficient reasons to continue to completely insulate the landlord from liability. The court adopted the following rule:
We hold that the owner of a residential dwelling unit, who leases it to a tenant for residential purposes, has a duty to reasonably inspect the premises before allowing the tenant to take possession, and to make the repairs necessary to transfer a reasonably safe dwelling unit to the tenant unless defects are waived by the tenant. This duty may be modified by agreement of the parties.
After the tenant takes possession, the landlord has a continuing duty to exercise reasonable care to repair dangerous defective conditions upon notice of their existence by the tenant, unless waived by the tenant. This latter duty corresponds to the statutory warranty of habitability .... (citing F.S.A. §  83.51(1)).[FN7]
Thus a lessor of a residential dwelling has a duty to reasonably inspect the premises before allowing the lessee to take possession.[FN8] The landlord must repair any dangerous condition that he knows or should know about after a reasonable inspection, or the landlord must warn the tenant of such condition before the tenant takes possession of the premises.[FN9] Furthermore, the landlord has a continuing duty to repair the premises upon notice from the tenant of dangerous conditions that can cause injury to the tenant or others.
B. Commercial Leases
1. Liability of the Lessor for Injuries to the Lessee and Third Parties: The
Doctrine of Caveat Lessee
The common law rule of caveat lessee provides that once the landlord surrenders possession and control of the premises to the tenant, the tenant assumes the risk as to the condition of the premises unless fraud or concealment on the part of the landlord can be established.[FN10] Thus once possession and control of the premises is turned over to the tenant, the landlord is relieved of liability for injury to the tenant or to others who come on the premises with the tenant's consent, even though such injuries are caused by defects on the premises prior to the lease agreement.[FN11] The lessor may be liable, however, if he fails to warn of a dangerous latent defect in the premises which he knows or should know about and which is not discoverable by the tenant upon a reasonable inspection of the premises.[FN12]
Therefore, under the common law rule of caveat lessee, the lessor is not under a duty to disclose apparent or patent defects to the tenant.[FN13] The lessor does have a duty to disclose latent defects that he knows or should know about, and which the tenant does not about or are not discoverable by a reasonable inspection of the premises.[FN14] The issue of whether the lessor knew or should have known of latent defects is usually a question for the jury to resolve.[FN15]
Some courts have criticized the common law rule of caveat lessee and feel it is time to completely do away with it.[FN16] Although the courts no longer apply it to residential leases, they continue to apply it to commercial leases.[FN17] They reason that application of this rule to commercial leases is consistent with the organization of chapter 83, Florida Statutes which clearly distinguishes residential tenancies from commercial tenancies.[FN18] The courts find most persuasive the fact that the statutory warranty of habitability imposed on residential landlords pursuant to F.S.A. §  83.51 has no counterpart in part 1 of the chapter relating to commercial leases.[FN19]
2. Liability of the Lessor Created by Contractual Obligations to Repair or
Maintain the Leased Premises
The lessor may be liable pursuant to the provisions of a contract with the lessee which obligates the lessor to maintain or repair all or portions of the leased premises.[FN20] Thus while a lessor will not be responsible for injuries caused solely by the lessee's operations and activities on the leased premises, the lessor may be liable to a third party where he has responsibility for maintenance, repair, inspection, or oversight under the terms of the lease. [FN21]
Whatever duty a lessor may have under a contractual obligation with the lessee to maintain the premises, when that contractual duty is breached and a dangerous condition is thereby created on the premises, the lessee, as possessor of the premises, still has an independent duty to prevent injury to the lessee's licensees and invitees.[FN22] This duty which is based upon general tort principles may require the lessee to give an adequate warning of the dangerous condition; prevent the licensees or invitees from gaining aces to the dangerous area; or, if necessary, it may require that the lessee eliminate the dangerous condition.[FN23]
3. Liability of the Lessor for Injuries to Third Parties When the Lessor
Retains Possession or Control Over All or a Part of the Premises
The courts recognize that in many cases involving commercial leases, the legal relationship between the lessor\owner and the property will not always be totally severed because some degree of possession or control may be retained by the lessor.[FN24] Thus the extent of responsibility for injuries to third parties that occur on the leased premises may depend on the extent of the lessor's retained possessory interest in the premises or his right of control over all or part of the premises.[FN25]
For example, in Craig v. Gate Maritime Properties, Inc.,[FN26] the U.S. Marine Corps contracted with an engineering firm (Bendix) to repair and maintain its equipment. In order to provide Bendix with a repair and maintenance facility, the Marine Corps leased a large tract of property from Gate. The lease agreement specifically excluded roads within the leased premises and required Gate to maintain the access roads as to normal wear and tear and to furnish maintenance and repair beyond normal wear and tear if requested by the government. Gate maintained the right to enter the premises for inspection and to make repairs. The lease also required Gate to provide security for the leased premises. Gate contracted with a security service for whom the plaintiff worked. The plaintiff was injured on the job while traveling through an unmarked intersection on the premises.
The plaintiff filed suit against Gate as owner of the premises alleging that Gate negligently failed to provide adequate warnings of the hidden dangers associated with the intersection. The lower court entered summary judgment on behalf of Gate and the plaintiff appealed. The appellate court reversed and stated:
In cases involving a lease, ... the legal relationship (including possession and control of the lessor over the property) between the owner and the property will not necessarily be totally severed. The extent of responsibility for injuries occurring on the property during the term of the lease will depend upon the extent the owner maintains a possessory interest or control over the instrumentality or land which contains a defect which is alleged to have been a proximate cause of the injuries suffered by a plaintiff.[FN27]
4. Liability of the Lessee
The lessee is liable for injuries to third parties who enter the premises and are injured by the lessee's activities and operations on the premises.[FN28] The lessee may also be held liable for injuries caused by a dangerous condition on the premises whether the condition resulted from the act of the lessee, the act of the lessor\owner, some combination of the acts of both the lessee and lessor\owner, or the act of a third person.[FN29]
The courts distinguish between injuries caused by dangerous conditions on the premises and injuries caused by the dangerous conduct of third parties in determining the liability of the lessee in cases where: 1) the lessor has contractually agreed to repair and maintain the premises; 2) exercises control over a part of the leased premises; or 3) controls a common area such as a parking lot which is used by other tenants.[FN30] For example, in Combs v. Aetna Insurance Company,[FN31] suit was brought by a restaurant patron who was injured when she tripped over an elevated divider located in a shopping center parking lot. The plaintiff sued the restaurant owner and his lessor who owned the shopping center and who had exclusive control over the parking lot. The court held that the restaurant owner, despite his lack of control over the parking lot, had a duty to warn his customers of the known dangerous condition of the improperly marked elevated divider.
In Federated Department Stores, Inc. v. Doe,[FN32] the plaintiff was attacked by a third person when she parked her car in the parking lot of a shopping center. Pursuant to the lease agreement, the lessor had the sole responsibility for providing security for the parking area. The court held that the tenant was not responsible for the criminal attack upon its customer in the parking lot and adopted the general rule which provides that where the owner leases parts of his premises to several tenants, but retains control of the common areas which are to be used by the business invitees of the various tenants, the obligation of keeping the common areas safe for such invitees is imposed upon the lessor and not upon the lessees.[FN33] The court distinguished the decision in Combs, supra, by stating:
We have no difficulty in distinguishing the facts of Combs from those in the case sub judice. The Liability of a lessee for a known static dangerous condition under the lessor's exclusive control, such as the parking lot divider, is simply not analogous to the lessee's liability for criminal acts of third parties occurring in an area contractually under the lessor's exclusive control.[FN34]
5. Liability of the Lessor and Lessee When Both Share Some Degree of Possession
or Control Over the Premises
Cases involving joint possession or control over commercial property between the lessor and lessee usually involve common areas such as parking lots in shopping centers, or hall ways in buildings utilized by numerous tenants that rent office space. In these cases, the right of control may not necessarily be the controlling issue.[FN35] For example, a tenant in a shopping center who knows or should know of a dangerous condition in the parking lot which is utilized by all tenants in the shopping center has a duty to warn his customers of that dangerous condition even though the lessor exercises full control over the parking lot.[FN36]
In most of these cases, the courts apply the general rule that the duty of a business operator regarding the safety of his premises may extend to the approaches to the premises even though the business operator does not exercise any control over that portion of the premises.[FN37] Thus a tenant may possess a duty that is concurrent with the landlord to provide a safe path of ingress and egress to and from the leased premises.[FN38] A commercial lessee and lessor may each have the duty to keep the premises in a reasonably safe condition and repair when they share joint responsibility or control over the premises.[FN39]
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