
LANDLORD-TENANT COMMITTEE

Memorandum of Committee Minutes

TO:

All Landlord Tenant Committee Members



The Florida Bar – Real Property, Probate and Trust Law Section

FROM:
Brenda Ezell, Secretary

RE:

November 5, 2010 Meeting Minutes

_______________________________________________________________________

The Committee Chair, Neil Shoter, convened the meeting at 1:30 PM.

The meeting was conducted in person and via telephone conference.  Members attending in person were: Neil Shoter, Chair; Brenda Ezell; Art Menor; Phyllis Harley; Arlene Udick; Members attending by telephone were: Don Anderson; Beverly Barnett; Patrick Emmanuel; Scott Frank; Lloyd Granet; Jeffrey Mazor; and Adam Reiss. 

The minutes for the Committee meeting of September 24, 2010 were presented for approval and were approved without objection.

I.
WELCOME AND INTRODUCTION:  Neil Shoter welcomed all members to the meeting and welcomed new member, Adam Reiss with Ross Realty.

II.
CHAIR REPORT:  Mr. Shoter discussed his participation in an hour-long ACREL seminar regarding financial accounting standards proposed for commentary that are expected to be introduced in 2013.  Some relevant issues are whether leases are assets or operating income and whether they should be shown on balance sheets of landlords and tenants.  This would do away with off balance sheet leases and all leases will be on the balance sheet as asset or liability to create transparency.  He stated there may be some impacts on borrowing agreements, disclosure of assets on lease and how rent structure is treated.  All leases will be shown as an asset.  If you are interested, email him and he will send information.  

III.
OLD BUSINESS:  

a. Legislative Action Subcommittee.  Art Menor gave a discussion of F. S. 713.10 including the Everglades Electric case (which found a blanket notice for shopping center ineffective against a subcontractor lien due to differences in the recorded notice among leases) and the current status of revisions to F.S. 713.10 and 713.13 that had been approved earlier in the year by the Executive Counsel.  The revised Section has been sent to the Board of Governors for approval for submittal to legislative process by Pete Dunbar, the Sections lobbyist.  They will find a sponsor and hopefully it will be approved by legislature in 2011.

IV.
OPEN FORUM/CASE DISCUSSION:  


1.
Lloyd Granet and Adam Reiss informed Art Menor of a new case regarding F.S. Section 713.10 and construction lien (MHB Construction Services v. RM-NA HB Waterway Shoppes LLC, 4th DCA).  The landlord prevailed at the trial court and lienor appealed.  Adam Reiss advised that Associated General Contractors is getting involved and will file an Amicus Brief on behalf of the contractor/lienor.  One of the operative claims by the contractor to defeat the protections of 713.10 is that the landlord had signed the Notice of Commencement, hence misleading the contractor/lienor into thinking the landlord was the owner.  Note the second part of our Committee’s recent revisions to Section 713 is to revise 713.13 to clarify that when work is being performed by a tenant, the tenant is considered the owner and should be listed as owner in NOC).  Adam Reiss stated that in Broward County, building departments will accept a NOC which distinguishes that the tenant is the “owner” for purpose of filing the NOC only, and  not the fee simple owner.  His experience in Broward and Palm Beach Counties is that building departments and city attorneys don’t believe that a tenant can be an owner and feel the owner must be the fee owner.  Case is pending.


2.
The Committee discussed that the Condo committee is considering a possible glitch bill to determine whether ability of association to hold tenant responsible for unit owners’ default on association fees and eviction rights if fees are not paid by tenant.  Harry Heist has written articles about potential problems that Neil has forwarded to committee.  A number of people expressed interest in joining that subcommittee to look at amending the legislation.  In the next few weeks Neil will talk to the Condo chair to see if any changes will be made and will try to determine if there is a need for our committee to address this.  Phyllis Harley stated that she hasn’t experienced these issues and her condo and association clients have been getting money they would not have otherwise received.  Neil indicated that hypothetically you could find the ambiguities regarding whether past due assessments can be charged to tenants and that there may be service and notice issues, as well as confusion as to whether the association gets liability for evicting a tenant.  He indicated that members who are practicing for tenants or associations are best able to state the problems.  He agreed to check to see if Condo Committee is proposing an amendment that will provide our committee with an opportunity to piggyback as we might not go through the effort on our own.  


3.
Jeffrey Mazor mentioned that he is currently representing a receiver who has taken over a complex and can’t find names or leases.  Receiver served them with notice of termination and filed number of actions to evict.  One judge is not satisfied with evictions and stated that they need to file an ejectment action in circuit court.  Phyllis Harley saw this and made them go to circuit court because of foreclosure.  Art Menor stated that ejectment remedy is where someone is in possession but not under a lease and the nature of occupancy may not be standard landlord-tenant, or otherwise not aware of nature of occupancy under Chapter 48, FS and filing action for possession under Chapter 83 is when there is a lease.  

V.
CLE PRESENTATION:  Neil introduced Don Anderson, McGuire Woods, Jacksonville, who presented a CLE regarding Environmental Issues in Leasing.  2:00-2:50.

VI.
TECHNOLOGY ISSUES:  Mr. Shoter advised the committee that the listserve is a great resource and encouraged use.  He stated that the committee would attempt to have a meeting in March, which would be telephonic due to the out-of-state meeting and advised committee members to look out for email regarding the date.  
Adjourned:  3:00 PM

Total CLE:  50 Minutes (Anderson)
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