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I.
SUMMARY



This legislation is intended to address a possible problem with the interpretation of CS for CS for SB 1196 amending Section 713.10, Florida Statutes to create greater certainty in extending the protection intended by Section 713.10 of the Florida Construction Lien Law to landlords
 of property on which tenants make improvements by addressing the holding in Everglades Electric Supply, Inc. v. Paraiso Granite, LLC, 28 So.3d 235 (Fla. 4th DCA 2010) that a landlord’s blanket notice recorded under Section 713.10, Florida Statutes that all leases contained language prohibiting construction liens against the landlord’s property was defective because the language in the notice was not identical in every lease.  The bill does not have a fiscal impact on state funds.
II.
CURRENT SITUATION
Section 713.10 of the Construction Lien Law is entitled “Extent of Liens” and provides that a lien “shall extend to, and only to, the right, title, and interest of the person who contracts for the improvements as such right, title, and interest exists at the commencement of the improvement...”  If, however, “an improvement is made by a lessee in accordance with an agreement between such lessee and her or his lessor, the lien shall extend also to the interest of such lessor.”

Prior to 1985, Section 713.10 provided that a landlord's interest would not be subject to liens for improvements on its property “when the lease is recorded in the clerk's office and the terms of the lease expressly prohibit such liability.” See §713. 10, Fla. Stat. (1983).  In 1985, the statute was amended to provide alternatives to recording the entire lease.  Specifically, the landlord could record either the lease or a short form of the lease or, if all of the leases entered into by the landlord prohibited such liability, the landlord could record a blanket notice setting forth the specific language contained in the various leases prohibiting such liability together with a statement that all of the leases contain such language.  See §713.10(2), Fla. Stat. (1985).

“In amending this statute, the Legislature obviously sought to provide a simplified and less costly manner in which lessors may provide notice to prospective contractors of their disclaimer of liability for improvements made by a lessee.” 14th & Heinberg, L.L.C. v. Henricksen & Co., Inc., 877 So.2d 34, 38 (Fla. 1st DCA 2004).

Unfortunately, there are some practical problems for landlords in using the two alternatives provided by the 1985 amendments.  These problems were highlighted in the case of Everglades Electric Supply, Inc. v. Paraiso Granite, LLC, 28 So.3d 235 (Fla. 4th DCA, 2010)  which was decided on March 3, 2010.

The first alternative – recording the lease or a short form of it -- poses title problems for landlords.  The lease or short form
 remains of record forever unless terminated while leases expire or are terminated with regularity and the termination is generally not a matter of record.  The title search obtained in connection with a sale or mortgage by a landlord will reflect all recorded leases or memoranda of leases even as to leases that have expired or have been terminated.  The buyer or mortgagee is then on notice of any interest in the property claimed by the tenant which would include not only the tenant’s leasehold interest but also other possible rights such as to lease additional space or to purchase the property.  In order to pass clear title, the landlord will need to eliminate of record all recorded leases or memoranda of them which are no longer in effect.  This process can be time consuming and expensive.  For this reason, it is not common, except in the case of major leases, for leases or notices of them to be recorded in Florida.

The second alternative – recording a blanket notice setting forth the specific language contained in the various leases prohibiting such liability together with a statement that all of the leases contain such language – poses a different practical problem for landlords.  Often when a landlord purchases a property he inherits leases that do not contain lien prohibition language which, under the holding in the Everglades Electric case, would mean the landlord could not record an effective blanket notice.  Additionally, the lien prohibition language contained in the leases may vary or be changed in some of the leases.  Under the holding in the Everglades Electric case, even where the landlord has substantially complied with the statute, a small, technical variation in the language of a single lease can lead to the blanket notice being found ineffective thus defeating the lien prohibition effect generally intended by the statute even where lienors were  not prejudiced by the technical non-compliance.


In the 2011 legislative session CS for CS for SB 1196 was enacted in an effort to address the Everglades Electric holding and provide greater utility to the use of blanket notices of lien prohibition by landlords.  However, this bill left in the requirement in Section 713.10 (2)(b)(2)(c) that the blanket notice include: “the specific language contained in the various leases prohibiting such liability.”  It is possible that with this language still in the statute a court faced with the same fact pattern as that in Everglades Electric – a lease for a property that contains lien prohibition language that is different than the lien prohibition language in the blanket notice -- could reach the same result as the Everglades Electric court and find the blanket notice ineffective to protect the landlord from liens arising from work performed by tenants.

Therefore, the proposed bill will delete the requirement in Section 713.10 (2)(b)(2)(c) that the blanket notice include: “the specific language contained in the various leases prohibiting such liability.”
III.
EFFECT OF PROPOSED CHANGES


The requirement in Section 713.10 (2)(b)(2)(c) that the blanket notice include: “the specific language contained in the various leases prohibiting such liability” will be deleted.  Therefore, a blanket notice recorded by a landlord under Section 713.10 (2)(b)(2) will still be valid and the landlord’s interest in premises will not be liable for liens arising from work performed by a tenant even if the leases for the overall property have different versions of the lien prohibition language or no lien prohibition language at all, so long as a majority of the leases contain lien prohibition language.



IV.
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS
The proposal does not have a fiscal impact on state or local governments.   

V.
DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR
The passage of this proposal should economically benefit property owners, allowing them to protect against construction liens resulting from construction projects undertaken by a tenant.  
VI.
CONSTITUTIONAL ISSUES
This proposal should not raise any constitutional issues.

V.
OTHER INTERESTED PARTIES


Associated General Contractors



Florida Home Builders Association


Florida Apartment Association


Florida Association of Realtors


International Council of Shopping Centers 


National Association of Industrial and Office Properties


National Assn of Credit Mgt-Improved Construction Practices Committee
� The statute uses the terms “lessor” and “lessee”.  Most practitioners use the terms “landlord” and “tenant” since they are less likely to be mistakenly used for the wrong party.  The proposed statutory amendments continue to use the terms lessor and lessee but in this paper the terms landlord and tenant are used for greater clarity. 


� The term “short form of lease” is not commonly used as the name of the document that is recorded in lieu of recording the entire lease.  The term “memorandum of lease” is more prevalent.
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