
LANDLORD-TENANT COMMITTEE

Memorandum of Committee Minutes

TO:

All Landlord Tenant Committee Members



The Florida Bar – Real Property, Probate and Trust Law Section

FROM:
Brenda Ezell, Secretary

RE:

May 26, 2011 Meeting Minutes

_______________________________________________________________________

The Committee Chair, Neil Shoter, convened the meeting at 3:30 PM.  Those present included: Scott Frank; Neil Shoter; Jeffrey Mazor; and Art Menor.

Those attending the meeting via telephone conference were: Alberto Cardet, Brenda Ezell; Lloyd Granet; Donnell Hicks; Beverly Barnett; and Manny Farach.
The minutes for the Committee meeting of March 10, 2011 were presented for approval and were approved without objection.

I.
WELCOME AND INTRODUCTION:  Neil Shoter welcomed Michael Grant from the Richard Warren, PA law firm.  Michael introduced himself and his firm.  The meeting schedule was discussed.  Neil indicated that the CLE planned for this meeting was cancelled because the speaker, Anthony Horky, is ill.  He stated that he tries to have CLE at each meeting and will have one in August focusing on leasing issues from the tenant’s perspective.  
II.
CHAIR REPORT:  Neil discussed the committee’s efforts to keep abreast with statutes and case problems.  The issue surrounding F.S. Section 713.10 was particularly important because lawyers had relied on this statute for years even though many new there was a potential for challenge.  He reiterated that it is important to stay abreast of current issues because it is not impossible to change the law.  The RPPTL Section has a bit of clout and goodwill in the legislature so if the Section proposes legislation through our lobbyist, the legislature is very deferential. He indicated that he is looking forward to next year, and that if anyone has an interest in being included with making comments to bills, let him know so you can be assigned to subcommittee.  Neil also indicated that sometimes the committee will get hours or just a day to comment on proposed legislation that affects landlord tenant problems.  He stated that it is important work and he appreciates time and effort it takes to review a bill.  He also stated that committee members who are not on the subcommittee should not hesitate to provide input on a more casual basis.  Neil indicated that the committee is now up to 70 members.  The listserve has been working for the past few years and continues to be a good resource.  There was a very good discussion yesterday on the listserve regarding what to do with security deposits yesterday.  He suggested that the committee members continue to use it as a resource, especially for those at smaller firms.  He also asked whether someone from the commercial side and residential side would be willing to mention a new case or current issue on that side.  Neil indicated that we had some great CLE’s last year including environmental issues in leasing, insurance, and retail lease exclusives, and stated that hopefully in the fall, an insurance professional will discuss leasehold insurance issues.  He requested that if any members have ideas on a good speaker to let him know.  He advised that the next committee meeting will be in August at the Breakers and advised the members that the annual Legislative Update is a great CLE to attend and our meeting will be in conjunction.  September/October meeting will be telephonic.  The December meeting will be at Marco Island, the March 2012 meeting will be at Amelia Island and the May 2012 meeting will be in St. Petersburg.  The upcoming August meeting will be on the 4th, the December meeting will be on the 1st or 2nd of December. 
Mr. Shoter was happy to announce that Lloyd Granet will be joining Scott Frank as Co-Vice Chair of the Committee and will be joining the Executive Council.  We will get a detailed report in August on 713.10 and by then the Governor will have approved it.

III.
OLD BUSINESS:  

a. Legislative Action Subcommittee.  Scott Frank stated that the only issue that came up since the last meeting was regarding mobile home parks.  No comments were given and the issues were nominal.  He stated that regarding F.S. 713.10, we got together with the Construction Law Committee and cleaned up the statute a lot.  He praised Art Menor for all his hard work.  Neil Shoter stated that Art Menor has been working on this issue for almost a year to revise F.S. 713.10 as the protections for landlords have been in place for many years to allow a blanket notice to protect landlord’s interest from liens.  Everglades Electric rendered the notices problematic because the question is whether if all notices are not identical, any notice is valid.  Neil indicated that the Construction Law and Landlord Tenant Committees found a sponsor to fix the problem created by the Everglades Electric opinion.  The committees worked together on a compromise and the bill was passed by both houses, but at some point senate chose to overlook some of the changes and approved a bill that did not contain all of our changes, even though all of our revisions were approved all the way up the chain.  He indicated that the final result was better because not all leases have to have the same language.  He stated that we are now waiting for the governor to sign and thanked everyone who worked on this.  Lloyd Granet indicated that building departments would previously require owners to sign the notice of commencement for the tenant’s work and that this bill corrects that issue.  Art Menor reported that the final bill was approved by the section and turned over to our lobbyist who took it to the legislature.  He stated that we had a good sponsor in Sen. Moraitis of south Florida because he’s a real property lawyer.  Art Menor indicated that the Senator re-wrote it, however it is more favorable to the landlord’s interest.  He state that the major change was that the protection language was struck.  Now, if you record a notice the landlord will be protected even if not all leases contain the prohibition.  He stated that lienor constituencies weighed in and tried to change the bill but they got very little of what they wanted and that what we now have is a more workable version that allows you to use the blanket notice option to protect landlord’s interest from liens that arise from work Tenant’s perform.  He indicated that there is still the provision where lienor can demand that landlord provide a copy of the provision from the lease and if the landlord doesn’t respond or doesn’t respond accurately, the property will be subject to the lien.  Section 713.13 was amended to make it clear that a notice of commencement for tenant’s work should be signed by the tenant, not the landlord.  He stated that building departments took the position that only the fee owner could sign the notice of commencement, which led to problems with waiving protections of section 713.10.  He advised that there is currently a case in the 4th DCA on this issue now and we may have an answer soon.  Neil Shoter inquired that because the language now states the “lease in question” instead of “all”, will there still be a responsibility to ensure that notice contains language from all leases?  Art Menor indicated that he tried to get this changed, but was unable to.  However, there is still a better result.  He advised that we may need to counsel clients to look at all leases and stick all various versions in the notice.  

IV.
OPEN FORUM/CASE DISCUSSION:   Jeff Mazor inquired whether a tenant cannot challenge the validity of notice unless money is placed in the registry.  Michael Grant pointed to Quest International, 50 So.3d 672 (3rd DCA).  A question was raised from a committee member regarding whether a landlord without notice of sub-tenants is not obligated to join subtenants.  When you terminate possession of tenant, then as matter of law subtenants will lose tenancy.  Beverly Barnett posed a question regarding F.S. Section 83.08, how long does landlord’s lien last if tenant has been gone for some time?  Jeffrey Mazor indicated that the landlord’s lien only exists as long as there is a landlord-tenant relationship.
V.
CLE PRESENTATION:  None.  
VI.
TECHNOLOGY ISSUES:  Please use the website and go to our committee page and see when meeting dates are and hotel information.  Please use the listserve.  Mfarach@richmangreer.com.
Adjourned:  5:00 PM

Total CLE:  NA
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